
 

 01:22629620.3 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
WOODBRIDGE GROUP OF COMPANIES, 
LLC, et al.,1 
 
                              Debtors. 
 

  
Chapter 11 
 
Case No. 17-12560 (KJC) 
(Jointly Administered) 
 
Further Interim Hearing: December 21, 2017, at 9:00 a.m. (ET) 
Objection Deadline: December 20, 2017, at 12:00 noon (ET) 
 
Final Hearing: January 10, 2018, at 10:00 a.m. (ET) 
Objection Deadline: January 3, 2018, at 4:00 p.m. (ET) 
 
Ref. Docket Nos. 22 and 59

NOTICE OF ENTRY OF INTERIM DIP ORDER AND  
FURTHER INTERIM AND FINAL HEARINGS ON PROPOSED DIP FINANCING  

PLEASE TAKE NOTICE that, on December 4, 2017, Woodbridge Group of 
Companies, LLC and its above-captioned affiliated debtors and debtors in possession 
(collectively, the “Debtors”) filed the Debtors’ Motion for Interim and Final Orders (I) Pursuant 
to 11 U.S.C. §§ 105, 361, 362, 363, 364, 507, and 552 Authorizing Debtors to (A) Obtain 
Postpetition Secured Financing, (B) Use Cash Collateral, (C) Grant Adequate Protection to 
Prepetition Secured Parties; (II) Modifying the Automatic Stay; (III) Scheduling a Final Hearing 
Pursuant to Bankruptcy Rules 4001(b) and 4001(c); and (IV) Granting Related Relief [Docket 
No. 22] (the “Motion,” a copy of which is attached hereto as Exhibit I).2  Pursuant to the Motion, 
the Debtors request, among other things, authority to obtain up to $25 million in financing on an 
interim basis and $100 million in financing on a final basis.  

PLEASE TAKE FURTHER NOTICE that a hearing on the Motion was held on 
December 5, 2017, after which the Court entered an order granting the relief requested in the 
Motion on an initial interim basis [Docket No. 59] (the “Interim Order,” a copy of which is 
attached hereto as Exhibit II).  

PLEASE TAKE FURTHER NOTICE that Exhibit D to the Interim Order 
inadvertently omitted certain properties on which the Debtors have proposed to provide 
replacement liens to adequately protect Noteholders for any potential diminution in value of the 
Noteholders’ interests.  Below is a list of all of the proposed Adequate Protection Properties: 

1. 10060 and 10100 West Sunset Boulevard & 141 South Carolwood Drive, Los Angeles, CA 

2. 638 Siena Way, Los Angeles, CA 

                                                 
1   The last four digits of Woodbridge Group of Companies, LLC’s federal tax identification number are 3603.  
The mailing address for Woodbridge Group of Companies, LLC is 14225 Ventura Boulevard #100, Sherman Oaks, 
California 91423.  Due to the large number of debtors in these cases, for which the Debtors have requested joint 
administration, a complete list of the Debtors, the last four digits of their federal tax identification numbers, and their 
addresses are not provided herein.  A complete list of such information may be obtained on the website of the 
Debtors’ proposed noticing and claims agent at www.gardencitygroup.com/cases/WGC, or by contacting the 
proposed undersigned counsel for the Debtors. 
2  Capitalized terms used herein, but not otherwise defined, have the meanings given to them in the Motion. 
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3. 25085 Ashley Ridge Road, Los Angeles, CA 

4. 7900 Granito, Los Angeles, CA 

5. Fountain & Fairfax, Los Angeles, CA 

6. 2362 Apollo Drive, Los Angeles, CA 

PLEASE TAKE FURTHER NOTICE that a hearing to consider the approval of the 
Motion on a further interim basis is scheduled for December 21, 2017, at 9:00 a.m. (ET) at the 
United States Bankruptcy Court for the District of Delaware, 824 N. Market Street, 5th Floor, 
Courtroom No. 5, Wilmington, Delaware 19801, before The Honorable Kevin J. Carey, United 
States Bankruptcy Judge for the District of Delaware.   

PLEASE TAKE FURTHER NOTICE that any responses or objections to the entry of 
an order approving the Motion on a further interim basis must be filed with the United States 
Bankruptcy Court for the District of Delaware, 3rd Floor, 824 N. Market Street, Wilmington, 
Delaware 19801 on or before December 20, 2017, at 12:00 noon (ET) (the “Interim Objection 
Deadline”).  At the same time, you must serve a copy of any such responses so as to be received 
on or before the Interim Objection Deadline upon the following parties: (i) proposed co-
counsel to the Debtors, Gibson, Dunn & Crutcher LLP, 333 South Grand Avenue, Los Angeles, 
California 90071 (Attn: Samuel A. Newman, Esq.), Gibson, Dunn & Crutcher LLP, 200 Park 
Avenue, New York, New York 10166 (Attn: J. Eric Wise, Esq.), and Young Conaway Stargatt & 
Taylor, LLP, 1000 North King Street, Wilmington, Delaware 19801 (Attn.: Sean M. Beach, Esq. 
and Edmon L. Morton, Esq.); (ii) counsel to Hankey Capital, LLC, Buchalter, a Professional 
Corporation, 1000 Wilshire Boulevard, Suite 1500, Los Angeles, California 90017 (Attn: 
William S. Brody, Esq.) and Richards, Layton & Finger, P.A., One Rodney Square, 920 North 
King Street, Wilmington, Delaware 19801 (Attn: John H. Knight, Esq.); (iii) proposed counsel to 
any statutory committee appointed in these chapter 11 cases; and (v) the U.S. Trustee, 844 North 
King Street, Suite 2207, Lockbox 35, Wilmington, Delaware 19801 (Attn: Jane M. Leamy, Esq. 
and Timothy J. Fox, Jr., Esq.) (the “Notice Parties”). 

PLEASE TAKE FURTHER NOTICE that a hearing to consider final approval of the 
Motion is scheduled for January 10, 2018, at 10:00 a.m. (ET) at the United States Bankruptcy 
Court for the District of Delaware, 824 N. Market Street, 5th Floor, Courtroom No. 5, 
Wilmington, Delaware 19801, before The Honorable Kevin J. Carey, United States Bankruptcy 
Judge for the District of Delaware. 

PLEASE TAKE FURTHER NOTICE that any responses or objections to the entry of 
an order approving the Motion on a final basis must be filed on or before January 3, 2018 at 
4:00 p.m. (ET) (the “Final Objection Deadline”).  At the same time, you must serve a copy of 
any such responses so as to be received on or before the Final Objection Deadline upon the 
Notice Parties. 

PLEASE TAKE FURTHER NOTICE THAT, IF NO OBJECTIONS TO 
APPROVAL OF THE MOTION ON A FURTHER INTERIM OR FINAL BASIS ARE 
TIMELY FILED, SERVED, AND RECEIVED IN ACCORDANCE WITH THIS 
NOTICE, THE COURT MAY GRANT THE RELIEF REQUESTED IN CONNECTION 
WITH SUCH MOTION ON A FURTHER INTERIM AND/OR FINAL BASIS WITHOUT 
FURTHER NOTICE OR HEARING. 

PLEASE TAKE FURTHER NOTICE THAT additional copies of the Motion and the 
Interim Order may be obtained:  (i) by visiting the website maintained by the Debtors’ claims 

Case 17-12560-KJC    Doc 62    Filed 12/06/17    Page 2 of 3



 

 01:22629620.3 

and noticing agent, Garden City Group, LLC, located at www.gardencitygroup.com/cases/WGC; 
(ii) by request to Debtors’ counsel at mgirello@ycst.com; or (iii) from the Bankruptcy Court’s 
website, www.deb.uscourts.gov, for a fee.  A PACER login and password are required to access 
documents on the Bankruptcy Court’s website, and these can be obtained through the PACER 
Service Center at www.pacer.psc.uscourts.gov.  Copies are also available for inspection during 
regular business hours, Monday through Friday 8:00 a.m. to 4:00 p.m. (Prevailing Eastern Time), 
excluding federal holidays, at the office of the Clerk of the Bankruptcy Court, 3rd Floor, 824 N. 
Market Street, Wilmington, Delaware 19801.   

Dated: December 6, 2017 
Wilmington, Delaware 

 
/s/ Ian J. Bambrick 

  YOUNG CONAWAY STARGATT & TAYLOR, LLP 
Sean M. Beach (No. 4070) 
Edmon L. Morton (No. 3856) 
Ian J. Bambrick (No. 5455) 
Allison S. Mielke (No. 5934) 
Rodney Square, 1000 North King Street 
Wilmington, Delaware 19801 
Tel: (302) 571-6600 
Fax: (302) 571-1253 
 

  -and- 

  GIBSON, DUNN & CRUTCHER LLP 
Samuel A. Newman (CA No. 217042) 
Oscar Garza (CA No. 149790) 
Daniel B. Denny (CA No. 238175) 
333 South Grand Avenue 
Los Angeles, California 90071 

  Tel:   (213) 229-7000 
Fax:   (213) 229-7520 

   

  -and- 

  J. Eric Wise (NY No. 3000957) 
Matthew K. Kelsey (NY No. 4250296) 
Matthew P. Porcelli (NY No. 5218979) 
200 Park Avenue 
New York, New York 10166 
Tel:   (212) 351-4000 
Fax:   (212) 351-4035 

   

  Proposed Counsel to the Debtors and Debtors in 
Possession 
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Exhibit I 
 
 

Motion 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
WOODBRIDGE GROUP OF COMPANIES, LLC, et 
al.,1  
 

Debtors. 
 

Chapter 11 
 
Case No. 17-12560 (KJC) 

(Joint Administration Requested)  
 
  

 
DEBTORS’ MOTION FOR INTERIM AND FINAL ORDERS (I) PURSUANT TO 

11 U.S.C. §§ 105, 361, 362, 363, 364, 507, AND 552 AUTHORIZING DEBTORS  
TO (A) OBTAIN POSTPETITION SECURED FINANCING, (B) USE CASH 

COLLATERAL, (C) GRANT ADEQUATE PROTECTION TO PREPETITION 
SECURED PARTIES; (II) MODIFYING THE AUTOMATIC STAY; (III) SCHEDULING 

A FINAL HEARING PURSUANT TO BANKRUPTCY RULES 4001(b) AND 4001(c); 
AND (IV) GRANTING RELATED RELIEF 

 
Woodbridge Group of Companies, LLC and its affiliated debtors and debtors in 

possession in the above-captioned chapter 11 cases (collectively, the “Debtors”) hereby file this 

motion (the “Motion”) requesting entry of an interim order, substantially in the form attached 

hereto as Exhibit 1 (the “Interim Order”), and a Final DIP Order2 (together with the Interim 

Order, the “DIP Orders”):   

(i) authorizing (a) Woodbridge Group of Companies, LLC (the “Borrower”) 
to obtain up to $25,000,000 in principal amount of postpetition financing 
on an interim basis (the “DIP Loan”) on the terms and conditions set forth 
in the Interim Order and the Debtor-in-Possession Credit, Guaranty and 
Security Agreement in the form attached to the Interim Order as Exhibit A 
(as hereafter amended, supplemented, or otherwise modified from time to 
time in accordance with the terms hereof and thereof, the “DIP 

                                                 
1   The last four digits of Woodbridge Group of Companies, LLC’s federal tax identification number are 3603.  
The mailing address for Woodbridge Group of Companies, LLC is 14225 Ventura Boulevard #100, Sherman Oaks, 
California 91423.  Due to the large number of debtors in these cases, for which the Debtors have requested joint 
administration, a complete list of the Debtors, the last four digits of their federal tax identification numbers, and their 
addresses are not provided herein.  A complete list of such information may be obtained on the website of the 
Debtors’ proposed noticing and claims agent at www.gardencitygroup.com/cases/WGC, or by contacting the 
proposed undersigned counsel for the Debtors. 
2  Capitalized terms used but not defined herein shall have the meaning given to them in the DIP Agreement 
(as defined below) or the Interim Order, as applicable. 

Case 17-12560-KJC    Doc 62-1    Filed 12/06/17    Page 2 of 45

dlask
Typewritten Text
12/4/17
22



 

102379635.22 

01:22619941.2 

Agreement”; together with all Credit Documents, including, without 
limitation, the Budget, in each case as hereafter amended, supplemented, 
or otherwise modified from time to time in accordance with the terms 
hereof and thereof, the “DIP Documents,” and together with the DIP Loan, 
the “DIP Facility”; and the Borrower’s obligations in respect of the DIP 
Loan and all other Obligations (as defined in the DIP Agreement) and 
indebtedness of the Borrower under or arising in connection with the DIP 
Documents, collectively, the “DIP Obligations”), among the Borrower, 
those certain Debtors which are the fee owners of certain identified core 
assets, Hankey Capital, LLC (the “DIP Lender”) and the administrative 
agent and collateral agent for the DIP Lender named therein (in such 
capacity, the “DIP Agent”); 
 

(ii) authorizing the Debtors to execute and deliver the DIP Agreement and the 
other DIP Documents and to perform such other and further acts as may 
be required in connection with the DIP Documents; 
 

(iii) authorizing the Debtors to grant security interests, liens, and superpriority 
claims, including a superpriority administrative claim pursuant to 
section 364(c)(1) of the Bankruptcy Code and liens pursuant to sections 
364(c)(2) and 364(c)(3) of the Bankruptcy Code (including liens pursuant 
to section 364(d)(1) of the Bankruptcy Code to the DIP Agent, for the 
benefit of the DIP Lender, which are senior to specified liens of held by 
the Debtors and the Noteholders (the “Subordinate Liens and Related 
Rights”) in the DIP Collateral, including, without limitation, all Cash 
Collateral, to secure all obligations under the DIP Documents, subordinate 
only to the Carve-Out, and any Prior Liens (as defined in the Interim DIP 
Order); 

 
(iv) authorizing the Debtors to (a) subject to the terms and provisions hereof, 

use all Cash Collateral pursuant to section 363 of the Bankruptcy Code, 
and all other Prepetition Collateral, and (b) pursuant to sections 361 and 
362 of the Bankruptcy Code, to provide adequate protection to holders of 
prepetition liens; 
 

(v) modifying the automatic stay imposed under section 362 of the 
Bankruptcy Code to the extent necessary to implement and effectuate the 
terms and provisions of the DIP Documents and the Interim Order;  
 

(vi) scheduling, pursuant to Federal Rule of Bankruptcy Procedure (the 
“Bankruptcy Rules”) 4001, a final hearing (the “Final Hearing”) for the 
Court to consider entry of a final order approving this Motion, which order 
shall be substantially in the form of the Interim Order and otherwise 
contain terms and conditions acceptable to the DIP Agent; and 
 

(vii) granting related relief. 
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In support of this Motion, the Debtors rely upon the Declaration of Lawrence R. Perkins in 

Support of the Debtors’ Chapter 11 Petitions and Requests First Day Relief (the “First Day 

Declaration”), which was filed contemporaneously herewith and is incorporated herein by 

reference.  In further support of this Motion, the Debtors respectfully state as follows: 

JURISDICTION AND VENUE 

1. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 1334(b) and 

157, and the Amended Standing Order of Reference from the United States District Court for the 

District of Delaware dated as of February 29, 2012.  This is a core proceeding pursuant to 28 

U.S.C. § 157(b) and pursuant to Rule 9013-1(f) of the Local Rules of Bankruptcy Practice and 

Procedure of the United States Bankruptcy Court for the District of Delaware (the “Local 

Rules”), the Debtors consent to the entry of a final order by the Court in connection with this 

Motion to the extent that it is later determined that the Court, absent consent of the parties, 

cannot enter final orders or judgments in connection herewith consistent with Article III of the 

United States Constitution.  Venue is proper before the Court pursuant to 28 U.S.C. §§ 1408 and 

1409.  The statutory and legal predicates for the relief requested herein are sections 105, 361, 

362, 363, 364, 507, and 552 of the Bankruptcy Code, Bankruptcy Rules 2002, 4001, 6004, and 

9014, and Local Rules 2002-1, 4001-2, and 9013-1(m). 

BACKGROUND 

2. On the date hereof (the “Petition Date”), each of the Debtors commenced a 

voluntary case under chapter 11 of the Bankruptcy Code.  Pursuant to sections 1107(a) and 1108 

of the Bankruptcy Code, the Debtors are continuing to manage their financial affairs as debtors 

in possession.   

3. Contemporaneously herewith, the Debtors filed a motion seeking joint 

administration of their chapter 11 cases (collectively, the “Chapter 11 Cases”) pursuant to 
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Bankruptcy Rule 1015(b) and Local Rule 1015-1.  No trustee, examiner, or official committee of 

unsecured creditors has been appointed in the Chapter 11 Cases. 

4. Information regarding the Debtors’ history and business operations, capital 

structure and primary secured indebtedness, and the events leading up to the commencement of 

the Chapter 11 Cases can be found in the First Day Declaration. 

 
I. The Debtors’ Prepetition Indebtedness 

5. As further detailed in the First Day Declaration, the Debtors and their affiliates 

and subsidiaries (collectively, the “Woodbridge Group”) are a comprehensive real estate finance 

and development company.  The Woodbridge Group’s principal business is buying, improving, 

and selling high-end, luxury homes.  Woodbridge Group also owns and operates full-service real 

estate brokerages, a private investment company, and real estate lending operations. 

6. The Debtors’ ultimate parent is RS Protection Trust, an irrevocable trust settled 

under Nevada law (“RS Trust”), of which Robert Shapiro is the trustee.  Members of Mr. 

Shapiro’s family are the sole beneficiaries.  As of the Petition Date, WMF Management, LLC 

(“WMF Management”) is a wholly-owned subsidiary of Woodbridge Group of Companies, 

LLC, which is in turn a wholly-owned subsidiary of its holding company, Carbondale Doocy, 

LLC.3  WMF Management directly owns seven investment funds that have raised funds for 

Woodbridge’s operations (collectively, the “Funds”).4  RS Trust also owns approximately 150 

                                                 
3 As further described in the First Day Declaration, Woodbridge Group implemented a pre-petition 
restructuring shortly before the Petition Date.  Prior to this restructuring, WMF Management was a wholly-owned 
subsidiary of RS Trust. 
 
4  The Funds are comprised of Woodbridge Mortgage Investment Fund 1, LLC (“WMIF1”); Woodbridge 
Mortgage Investment Fund 2, LLC (“WMIF2”); Woodbridge Mortgage Investment Fund 3, LLC (“WMIF3”); 
Woodbridge Mortgage Investment Fund 3A, LLC (“WMIF3A”); Woodbridge Mortgage Investment Fund 4, LLC 
(“WMIF4”); Woodbridge Commercial Bridge Loan Fund 1, LLC (“WCBLF1”), and Woodbridge Commercial 
Bridge Loan Fund 2, LLC (“WCBLF2” and, collectively with WCBLF1, the “Bridge Loan Funds”). 
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active mezzanine holding companies (the “MezzCos”), each of which owns a single property 

company that owns an individual real estate asset (the “PropCos”).   

7. All but three of the Woodbridge Group entities have no indebtedness under 

traditional third-party lending facilities.5  Rather, the Debtors’ operations have been primarily 

funded by lenders to, and unitholders of, the Funds.  Specifically, Woodbridge has raised funds 

for its operations (i) by borrowing funds in connection with promissory notes (the “Lender 

Notes”) from individual investors (the “Noteholders”), and (ii) pursuant to subscription 

agreements under which subscribers (the “Unitholders”) purchase units (the “Units”) in 

individual Funds.  

A. The Noteholders 

8. As of the Petition Date, the Funds were collectively indebted to approximately 

8,998 Noteholders, with a cumulative total outstanding amount of Lender Notes of 

$750,438,988.12.6  WMIF1 was indebted to 175 Noteholders with a cumulative total outstanding 

amount of Lender Notes of $12,004,782.36.  WMIF2 was indebted to 537 Noteholders with a 

cumulative total outstanding amount of Lender Notes of $41,702,586.94.  WMIF3 was indebted 

to 2,681 Noteholders with a cumulative total outstanding amount of Lender Notes of 

$211,508,293.32.  WMIF3A was indebted to 2,822 Noteholders with a cumulative total 

outstanding amount of Lender Notes of $248,169,473.99.  WMIF4 was indebted to 2,783 

Noteholders with a cumulative total outstanding amount of Lender Notes of $237,053,851.51.  

                                                 
5  As further discussed in Section I-B, infra, three of the PropCos are funded by third-party notes issued by 
third-party lenders rather than by Noteholders. The properties held by these PropCos are not part of the DIP 
Collateral, and any liens held by these lenders in connection with these financing arrangements are not being primed 
nor otherwise impacted by this Motion or the relief sought herein.  
 
6  These numbers are drawn from a November 24, 2017 internal report, and as of the Petition Date, a more 
current estimate was not available.  The Debtors anticipate receiving updated numbers shortly after the Petition 
Date. 
 

Case 17-12560-KJC    Doc 62-1    Filed 12/06/17    Page 6 of 45



 

102379635.26 

01:22619941.2 

The Bridge Loan Funds have no Noteholders or Lender Notes; rather, these funds raise money 

solely through Units and lend this money directly to another Woodbridge Fund pursuant to a 

promissory note and loan agreement.7    

9. Each of the Lender Notes is evidenced by an individual promissory note issued 

pursuant to a loan agreement (individually, a “Loan Agreement”).8  Pursuant to the terms of each 

Loan Agreement, each Noteholder lent a fixed amount to an individual Woodbridge Fund for the 

stated purpose of partially funding a single one of three types of secured loans from such 

Woodbridge Fund to an individual MezzCo or PropCo.9  With respect to each real property 

owned by a PropCo, three secured loans were created: (i) a loan from a Woodbridge Fund to a 

PropCo secured by a first lien mortgage on such property, (ii) a loan from the same Woodbridge 

Fund to the same PropCo secured by a second lien mortgage on such  property, and (iii) a 

mezzanine loan from the same Woodbridge Fund to the MezzCo that owns the sole membership 

interest in such PropCo, secured by a pledge of that MezzCo’s ownership interest in the PropCo.  

In turn, each PropCo or MezzCo used the proceeds advanced from the applicable Woodbridge 

Fund to fund purchases or construction of, or improvements upon, individual real properties.  In 

the ordinary course of their operations, the Debtors generate cash from the sale of these 

properties, which results in the repayment of the mortgages on such properties 

                                                 
7  As of the petition date, approximately $808,597 of Units were outstanding across the two Bridge Loan 
Funds. 
 
8 Our description of each of the Lender Notes is based on descriptions provided by management and a review 
of a sample of the relevant loan documents for each Lender Note.  While we believe these statements to be true in all 
cases, we are continuing to diligence the documentation.  
 
9  In general, each of these was syndicated across groups of individual Noteholders, with each Noteholder 
entering into an intercreditor agreement together with each other Noteholder lending money in connection with an 
individual Woodbridge Fund loan to the applicable PropCo or MezzCo.  Pursuant to each such intercreditor 
agreement, each Noteholder agreed to share in principal and interest payments received from the applicable 
Woodbridge Fund on a pro rata basis, and to share equal rights of enforcement, priorities, duties, and obligations 
under their Lender Notes.  
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10. Under each Loan Agreement, the applicable Woodbridge Fund granted a security 

interest in favor of the applicable Noteholders in the Fund’s right, title and interest in and to 

(i) the indebtedness held by the Woodbridge Fund issued by a particular MezzCo or PropCo, 

(ii) the promissory note evidencing such loan, (iii) the mortgage or deed of trust securing such 

loan (in the case of PropCo loans) or the pledge and security agreement securing the mezzanine 

loan (in the case of a MezzCo Loan), and (iv) related title insurance policies in connection with 

such loan (collectively, the “Third-Party Collateral”).  Further, in connection with each Lender 

Note, the applicable Woodbridge Fund entered into two related assignment documents: first, an 

assignment of promissory note (individually, a “Note Assignment”), pursuant to which the 

Woodbridge Fund assigned (but did not deliver possession nor otherwise transfer or negotiate) to 

the Noteholder the Fund’s right, title, interest, claims or rights in (i) the promissory note 

reflecting its loan to the applicable PropCo or MezzCo, and (ii) the related mortgage or deed of 

trust held by the applicable PropCo, or the related pledge and security agreement held by the 

applicable MezzCo, together with related rights, documents, accounts, and proceeds thereto; and 

second, a collateral assignment (individually, a “Collateral Assignment” and collectively, with 

the Note Assignments, the “Assignments”), pursuant to which the Woodbridge Fund assigned to 

the Note holder its right, title, and interest in and to the same underlying documents, proceeds 

therefrom, rights thereunder, and documents related thereto.  

11. Notwithstanding the grant of these security interests and the executed 

Assignments, as a matter of law, any liens or security interests of the Noteholders in the Third-

Party Collateral are not perfected.  Under the Uniform Commercial Code (“UCC”), as adopted 

by Delaware,10 the Third-Party Collateral is personal property—specifically, promissory notes 

                                                 
10  Because each of the Funds is a Delaware LLC, perfection issues will be governed by the Uniform 
Commercial Code as presently in effect in the state of Delaware, the jurisdiction of organization of the debtor under 
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and instruments—the perfection of which is governed by Article 9 of the UCC.11 Under the 

UCC, perfection of a security interest in a promissory note or instrument granted to secure an 

obligation can only be achieved through possession of the note or instrument, or by the filing of a 

UCC-1 financing statement with respect to the instrument.12  The Debtors have confirmed that 

no Noteholder is in possession of any of the Third-Party Collateral. Further, on information and 

belief and based on an investigation, no Noteholder has filed a UCC-1 financing statement with 

respect to any of the Third-Party Collateral in Delaware.13  Similarly, the Noteholders lack 

standing to enforce any security interests in the Third-Party Collateral because none of the 

Lender Notes has been validly transferred or “negotiated”14 to any of the Noteholders nor 

endorsed to and in favor of a Noteholder as required by Article 3 of the UCC to transfer and 

assign an “instrument”.15 

                                                                                                                                                             
the relevant security documents. The law governing perfection is determined by the mandatory rules of UCC 
sections 9-301 to 9-307, which cannot be altered by agreement.  See 6 Del. C. § 1-301(c)(7). 
 
11  See 6 Del. C. §§ 9-102(a)(65) (definition of “promissory note”) and 9-102(a)(47) (definition of 
“instrument” as the term is used in Article 9).  Article 9 of the Uniform Commercial Code applies to any transaction 
that creates a security interest in personal property. 6 Del. C. § 9-109(a)(1),(3). The definition of “security interest” 
in the UCC includes “any interest of a buyer of . . . a promissory note in a transaction that is subject to [Article] 9.” 6 
Del. C. § 1201(b)(35).  
 
12  See 6 Del. C. §§ 9-312(a) and 9-313(a). 
 
13  Under the UCC, the proper jurisdiction for the filing of a UCC-1 financing statement is the “location” of 
the debtor, and the UCC further provides that “[a] registered organization that is organized under the law of a State 
is located in that State.”  6 Del. C. §§ 9-301(1) and 9-307(e). 
 
14  Under Article 3 of the UCC, “negotiation” is defined as “a transfer of possession . . . of an instrument by a 
person other than the issuer to a person who thereby becomes its holder”. UCC §  3-201(a); 6 Del. C. § 3-201(a).  In 
addition, Article 3 makes clear that “negotiation” (i.e., a transfer of an instrument) cannot occur until both 
possession of the instrument is transferred and the instrument is endorsed in favor of the transferee.  UCC Section 3-
203(c); 6 Del. C. § 3-203(c). 
 
15  In the absence of such delivery and endorsement, the Noteholders lack standing to enforce any security 
interests in the Third-Party Collateral.  This is because only a “person entitled to enforce” has standing to enforce a 
promissory note by pursuing a mortgage remedy. See 6 Del. C. § 3-301 (defining “person entitled to enforce” in 
relevant part as “(i) the holder of the instrument [or] (ii) a nonholder in possession of the instrument who has the 
rights of a holder”).   In fact, Section 3-203(a) of the UCC expressly provides that an “instrument is transferred 
when it is delivered . . . for the purpose of giving to the person receiving delivery the right to enforce the 
instrument.” Id. § 3-203(a). 
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12. As a matter of law, the Assignments fail to perfect the Noteholders’ interests in 

the Third-Party Collateral.  A perfected security interest in a secured note would also perfect a 

security interest in the underlying security instrument.16  In other words, under Article 9 of the 

UCC, the collateral follows the note.  Assignment of a note alone (without possession or the 

filing of an appropriate financing statement with respect to the note) is insufficient to perfect a 

security interest in an instrument.17 

13. While the Debtors believe based on the foregoing that the Noteholders’ liens are 

not properly perfected and are thus subject to avoidance, out of an abundance of caution, at this 

stage in the proceedings the Debtors are making available conditional adequate protection to 

these noteholders providing that the Noteholders will receive conditional liens and claims on the 

Adequate Protection Property (as defined below) to the extent of any diminution on any valid, 

unavoidable interests the Noteholders may have in such assets as of the Petition Date.  In 

addition, the Debtors are reserving funds sufficient to pay interest on any notes that are found to 

have valid, unavoidable interests with sufficient security to require payment of interest. 

B. The Debtors’ Third-Party Lenders  

14. Aside from the Noteholders, the Debtors owe secured indebtedness to three third-

party lenders in connection with three of their properties.  Specifically, three of the PropCos—

                                                                                                                                                             
 
16  Under Article 9, the attachment and perfection of a security interest in a note results in attachment and 
perfection of the note buyer’s rights in the underlying mortgage, deed of trust, or other lien instrument by operation 
of law. See 6 Del. C. § 9-203(g) (“The attachment of a security interest in a right to payment or performance secured 
by a security interest or other lien on personal or real property is also attachment of a security interest in the security 
interest, mortgage, or other lien.”); id. § 9-308(e) (“Perfection of a security interest in a right to payment or 
performance also perfects a security interest in a security interest, mortgage, or other lien on personal or real 
property securing the right.”).  
 
17  UCC § 9-109, cmt. 7 (“[A]n attempt to obtain or perfect a security interest in a secured obligation by 
complying with non-Article 9 law, as by an assignment of record of a real-property mortgage, would be 
ineffective.”); see also 6 Del. Code § 9-109, cmt. 7 (adopting the language of UCC § 9-109, comment 7 in its 
entirety).  
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Bishop White Investments, LLC, Craven Investments, LLC, and Grand Midway Investments, 

LLC (the “Third-Party Funding PropCos”)—are funded by third-party notes issued by 805 

Nimes Place, LLC, Ashley Land, LLC, and Tintarella, LLC, respectively (collectively, the 

“Third-Party Funders”) rather than by Noteholders. The properties held by the Third-Party 

Funding PropCos are not part of the DIP Collateral, and any liens held by the Third-Party 

Funders in connection with these financing arrangements are not being primed nor otherwise 

impacted by this Motion or the relief sought herein.  

15. Based on an ongoing review of lien reports and title reports, as well as 

conversations with management and employees of the Woodbridge Group of Companies and its 

primary contractor, Plus Development Group, I am not aware of any liens held by mechanics, 

suppliers, contractors, or other entities on any of the Debtors’ assets. 

II. The Securities Investigations 

16. The ongoing investigations by securities regulators, including the United States 

Securities and Exchange Commission (“SEC”), have been a significant constraining factor in the 

Debtors’ efforts to obtain debtor-in-possession financing.18  Since September 2016, certain 

Woodbridge Group entities (including certain of the Debtors) have been under investigation by 

the SEC.  In connection with this investigation, the SEC has brought two applications to enforce 

administrative subpoenas that it issued against certain Woodbridge Group entities (among other 

entities).  Specifically, on September 27, 2016, the SEC issued a formal order directing an 

investigation of WMIF3.  On July 17, 2017, the SEC filed an application in the District Court for 

the Southern District of Florida (the “Florida Court”) seeking enforcement of an administrative 

subpoena that it issued on January 31, 2017 (the “Woodbridge Group Subpoena”).  See SEC v. 

                                                 
18 Aside from the SEC, Woodbridge Group entities have received inquiries from approximately 25 state 
securities regulators.  
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Woodbridge Grp. of Cos., 17-cv-22665 (CMA) (S.D. Fla. Jul. 17, 2017), Dkt. No. 1.  The court 

issued an order granting the SEC’s request on September 20, 2017.  Id., Dkt. No. 25.  On 

October 13, 2017, the SEC filed a motion for contempt of court, alleging that Woodbridge had 

failed to provide certain company-related emails from the AOL.com accounts of Robert Shapiro 

and Nina Pedersen.  Id., Dkt. No. 29.  This motion has been fully briefed and remains pending 

before the Florida Court as of the Petition Date.  

17. Separately, on October 31, 2017, the SEC filed an second application in the 

Florida Court (the “LLC Application”) seeking an order to show cause enforcing subpoenas that 

it issued on August 16 and 17, 2017 (the “LLC Subpoenas”) to 235 limited liability companies 

allegedly owned and controlled by Robert Shapiro to explain why they had not fully complied 

with the LLC Subpoenas.  See SEC v. 235 Ltd. Liab. Cos., No. 17-mc-23986 (PCH) (S.D. Fla. 

Nov. 14, 2017), Dkt. No. 1.  According to the LLC Application, the SEC 

is investigating possible ongoing violations of Sections 5(a), 5(c), 
and 17(a) of the Securities Act, and Section 15(a) and Section 
10(b) of the Exchange Act and Rule 10b-5 thereunder, by 
Woodbridge and other persons and entities. Specifically, the 
Commission is investigating the offer and sale of unregistered 
securities, the sale of securities by unregistered brokers, and the 
commission of fraud in connection with the offer, purchase, and 
sale of securities. 
 

LLC Application ¶ 2.  The LLC Application further alleges that  

Woodbridge, its officers, directors, employees, partners, 
subsidiaries, and/or affiliates and/or other persons or entities, 
directly or indirectly, may have been or may be, among other 
things, making false statements of material fact or failing to 
disclose material facts, to investors and others, concerning, among 
other things, the use of investor funds, the safety of the 
investments, the profitability of the investments, the sales fees, or 
other costs associated with the purchase of the investments. 
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LLC Application ¶ 6.  The LLC Application was resolved through a stipulated order entered on 

November 14, 2017 under which the limited liability companies agreed to produce documents on 

a rolling basis, with a final deadline of December 4, 2017.  Id., Dkt. No. 16.  

Despite these two discovery-related disputes and the allegations therein, the SEC has not asserted 

any claims against the Debtors or any Woodbridge Group entities.   

18. Aside from the SEC, certain of the Debtors have received information requests 

from state securities regulators in approximately 25 states.  These Debtors have produced 

responsive documents in connection with these inquiries, and a substantial majority of cases have 

not progressed past the investigation and discovery stage.  The concerns raised by state 

regulators have generally focused on the alleged offer and sale of unregistered securities, 

including by allegedly unregistered agents.  Three of these inquiries were resolved through 

settlements, which included the entry of consent orders.  Proceedings against certain Debtors are 

currently pending in Arizona, Colorado, Idaho, and Michigan; in each case, the Debtors’ pre-

petition management was engaged in advanced settlement discussions with the applicable 

regulators prior to the commencement of the Chapter 11 Cases.  In the settled cases, the 

Woodbridge Group Enterprise entities agreed to provide regulators with the identities of all 

referral agents compensated by such entities in connection with the sales of private placement 

loans, and to offer rescission to Noteholders for a period of thirty to sixty days.  By information 

and belief, the applicable Woodbridge Group Enterprise entities have complied with all the 

conditions of the settlement agreements. 

III. The Debtors’ Efforts to Obtain DIP Financing 

19. One of the critical elements to the Debtors’ restructuring efforts is the availability 

of financing to fund the Debtors’ anticipated cash shortfalls during the bankruptcy case, as well 

as the need for financing upon emergence from chapter 11.  With the assistance of their advisors, 
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beginning on November 7, 2017, the Debtors contacted fourteen potential lenders to inquire into 

their willingness to provide financing during the cases under chapter 11 of the Bankruptcy Code 

commenced by the Debtors (the “Chapter 11 Cases”).  Of the potential lenders, the Debtors 

executed non-disclosure agreements with eleven institutions and received formal proposals from 

five.   

20. Based on the responses received from other potential lenders, the Debtors faced 

two primary hurdles in obtaining financing from traditional sources.  First, the Debtors’ 

prepetition capital structure is complex, consisting of approximately 152 entities and with the 

Debtors’ primary assets—their real estate holdings—held by separate PropCos and subject to 

claims from separate Funds and their respective Noteholders.  While, as discussed in Section I-

A, supra, the Noteholders’ liens on the Third-Party Collateral are not properly perfected and are 

thus subject to avoidance, out of an abundance of caution, at this stage in the proceedings the 

Debtors are making available conditional adequate protection to these noteholders providing that 

the Noteholders will receive liens and claims on other Debtor assets to the extent of any 

diminution on any valid, unavoidable interests the Noteholders may have in such assets as of the 

Petition Date. Second, as further described in Section II, supra, since September 2016, the 

Debtors have been under investigation by certain securities regulators, including the SEC.   

21. The Debtors were able to negotiate a DIP Facility with Hankey Capital, LLC 

(“Hankey” or the “DIP Lender”), which will provide the Debtors with $100 million in 

postpetition financing (with $25 million to be available on an interim basis) through the DIP 

Lender and DIP Agent to fund the Debtors’ costs and expenses during the Chapter 11 Cases.  

Hankey was selected as DIP Lender after careful deliberation because Hankey offered the best 

economics (both in terms of interest rate and fees) of any potential lender, and because of their 
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experience in the high-end luxury residential real estate sector and familiarity with the properties.  

In addition, the proposed DIP Facility overcomes all of the hurdles that the Debtors faced in 

identifying a potential financing source.  First, Hankey agreed to provide the DIP Facility 

secured only by priming liens on a set of 28 of the Debtors’ properties (the “Core Assets”); by 

lending solely against specified assets rather than insisting on a traditional grant of a security 

interest in substantially all the assets of all the Debtors, the DIP Lender has provided the Debtors 

with the flexibility necessary to fund its continuing operations and the ability to provide 

conditional adequate protection to the Noteholders in the form of replacement liens on certain of 

the Debtors’ properties other than the Core Assets.19   Thus, the DIP Lender has agreed to 

structure the DIP Facility in a manner that will allow for the Debtors’ turnaround efforts to be 

pursued.  Further, subject to satisfaction of several conditions (including confirmation that loan-

to-value ratios and market conditions are in line with those existing at the closing of the DIP 

Facility), the DIP Lender has indicated its willingness to consider providing the Debtors with an 

option to convert any principal and interest owing under the DIP Facility into exit financing upon 

confirmation of an acceptable chapter 11 plan and the Debtors’ successful emergence from 

chapter 11.  Such exit financing would provide the reorganized Debtors with additional operating 

liquidity that would create an opportunity for the Debtors to successfully complete their 

turnaround and fund the chapter 11 plan.  In other words, Hankey could represent both an 

immediate and longer-term solution to the Debtors’ current liquidity needs.20 

                                                 
19 The Debtors have conducted diligence on the Core Assets, including by reviewing all lien and title reports 
with respect thereto, and have confirmed that none of the Core Assets is subject to pre-existing security interests 
(other than the interests of the Noteholders, which are discussed in Section I-A, supra.  The DIP Collateral includes 
all owned or hereafter acquired assets and property of the Loan Parties, which consist of the 27 PropCo Debtors 
owning the Core Assets. 
 
20 For the avoidance of doubt, the Debtors are not seeking approval of any exit financing facility through this 
Motion or any of the First Day Pleadings.  
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22. The terms of the proposed DIP Facility are favorable to the Debtors’ estates and 

creditors.  The obligations under the DIP Facility will be secured by the Core Assets, but the 

liens securing the obligations under the DIP Facility will be subordinate to any valid, 

unavoidable permitted liens, all as set forth in the Interim DIP Order. 

 
IV. The DIP Facility 

23. A summary of the DIP Facility and certain material terms set forth in the DIP 

Agreement and the Interim Order is set forth below:21   

OVERVIEW OF THE DIP FACILITY 

Borrowers: Woodbridge Group of Companies, LLC, and certain of its subsidiaries 
which are the fee owners of the Core Assets, on a joint and several 
basis. The obligations, however, of Woodbridge Group of Companies, 
LLC, is recourse solely to loan proceeds, proceeds of sales of the Core 
Assets and the segregated account in which the foregoing are 
maintained (the “Woodbridge Pledged Collateral”). Each of the 
foregoing persons is a Debtor. 

See DIP Agreement preamble. DIP Agreement § 2.1. 

DIP Agent: Hankey Capital, LLC, as administrative agent and collateral agent. 

See DIP Agreement preamble. 

DIP Lender: 

 

Hankey Capital, LLC, and any other person that becomes a party to 
the DIP Agreement pursuant to an Assignment Agreement, provided 
that no assignments to persons (other than affiliates of Hankey Capital, 
LLC) is permitted without the consent of the Woodbridge Group of 
Companies, LLC. 

See DIP Agreement § 1.1 (definition of Lender). 

DIP Facility: Senior secured superpriority debtor-in-possession term loans in the 
aggregate principal amount of up to $100 million (the “DIP Loans”), to 
be made available to the Borrowers in multiple draws, $5 million of 
which will be funded at the DIP closing and a maximum of $25 
million may be funded prior to the date of the entry of the Final Order, 
and up to $75 million of which will be funded in one or more 

                                                 
21   This summary is provided in accordance with Bankruptcy Rule 4001 and Local Rule 4001-2 and is 
qualified in its entirety by reference to the provisions of the DIP Agreement and the Interim Order.  To the extent 
there exists any inconsistency between this summary and the provisions of the DIP Agreement, the Interim Order, or 
the Final Order, the provisions of the DIP Agreement, the Interim Order, and the Final Order, as applicable, shall 
control.  
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subsequent draws, as determined by the Debtors, commencing on the 
date of entry of the Final Order.  The availability of the DIP Facility is 
subject to satisfaction of the conditions precedent set forth in the DIP 
Agreement.   

Availability of fundings under the DIP Facility will be limited by a 
portfolio-wide borrowing base calculation, such that the DIP Loans 
will not exceed 50% of the “as-is” value of the Core Assets as 
provided by the Debtors. 

See Interim Order ¶ 1.2; DIP Agreement § 2.1. 

Uses of Proceeds: For working capital, including the funding of expenses related to the 
construction, renovation, marketing and sale of the Core Assets and 
other assets of the Debtors related entities (including Debtors that are 
not obligated under the DIP Agreement), and to pay fees, costs and 
expenses incurred in connection with the transactions contemplated 
hereby and other administration costs incurred in connection with the 
Cases. 

See DIP Agreement § 2.1.3. 

Use of Cash Collateral; 
Entities with an Interest in 
Cash Collateral: 

The Debtors are authorized to use Cash Collateral subject to and in 
accordance with the terms, conditions, and limitations set forth in the 
Interim Order and the DIP Documents.   

“Cash Collateral” means all “cash collateral” as defined by section 
363(a) of the Bankruptcy Code, including, without limitation, all of the 
cash proceeds of the accounts receivable, inventory and other property 
constituting Prepetition Collateral in which any secured lender, 
including, without limitation, the DIP Agent, the DIP Lender, or the 
holder of Subordinate Liens and Related Rights has an interest 
(including, without limitation, any adequate protection lien or security 
interest), whether such interest existed as of the Petition Date or arises 
thereafter pursuant to this Interim Order, any other order of this Court, 
applicable law or otherwise. 

See Interim Order ¶¶ B.5, 2.1, 2.2 and 2.3; DIP Agreement § 1.1 
(definition of Cash Collateral). 

Interest Rate: A per annum rate equal to the prime rate plus 5.0%, but in any event 
not less than 9.5%. 

See DIP Agreement §§ 1.1 (definitions of Base Rate, Applicable 
Margin and Interest Rate Floor), 3.1. 

Default Rate: A per annum rate equal to 3.0% higher than the non-default rate. 

See DIP Agreement §§ 1.1 (definition of Default Rate); 3.1. 

Fees: Closing Fee:  Fee payable to DIP Agent, for the account of each DIP 
Lender, on the Closing Date in the amount of $1,500,000.  
 
Exit Fee:  Fee payable to DIP Agent, for the account of each DIP 
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Lender, on the earlier of the Maturity Date and the date on which the 
Obligations under the DIP Credit Agreement are paid in full, or 
become due and payable or the lending commitments are terminated, 
in the amount of $1,250,000.  See DIP Agreement § 3.2. 

Conditions to Borrowing: The initial funding of the DIP facility shall be subject to customary and 
reasonable conditions, including the entry of an interim order 
satisfactory to the Lender. 

On the funding date of each DIP Loan (i) there shall exist no Default 
or Event of Default continuing under the DIP Loan Documents, (ii) the 
representations and warranties of the Loan Parties therein shall be true 
and correct in all material respects, (iii) other than the commencement 
of the Bankruptcy Cases, no event has occurred or circumstance exists 
that has or could reasonably be expected to have a Material Adverse 
Effect, and (iv) with respect to the DIP Facility, the Interim Order or 
the entry of a final order, satisfactory to the DIP Agent (the “Final 
Order”), as the case may be, shall be in full force and effect and shall 
not have been vacated, reversed or stayed in any respect or, except as 
expressly permitted by the DIP Loan Documents, modified or 
amended in any manner. Fundings in excess of $5 million of the DIP 
Loan are subject to the DIP Agent and Lender’s satisfaction with title 
searches on properties as to the amount of any Prior Liens. 

See DIP Agreement §§ 6.1(b), 6.2(d). 
Appraisals and Recording of 
Liens 

Agent however may request appraisals for the Core Assets. 

Within 120 days of the Closing Date, or such later date as Agent shall 
agree, DIP Agent shall have received trust deeds for the Core Assets. 

See DIP Agreement §§ 6.3. 

Security, DIP Liens and 
Claims: 

“DIP Collateral”22 means all owned or hereafter acquired assets and 
property of the Loan Parties, including the Core Assets, except the 
collateral pledged by the Woodbridge Group of Companies is limited 
to the Woodbridge Pledged Collateral. 

The obligations of the Borrowers under the DIP Facility, including all 
DIP Loans, shall, subject to the Carve-Out (as defined below), at all 
times: 

Be secured by a lien on and security interest in all Collateral (as 
defined in the Loan Agreement), including Collateral that is 
property of the Debtors’ estates (the “Collateral”):  

(a) pursuant to Section 364(d)(1) of the Bankruptcy Code, a 
perfected first priority priming security interest and lien on the 
Collateral that primes and is senior to any and all liens, interests, 
claims, and rights in favor of the Funds (the “Fund Liens”) and the 
subset of the Noteholders having claims against the borrowers 
under the DIP Facility, whether arising on or after the Petition 
Date and however arising or existing (the “Noteholder Liens”), 

                                                 
22  A list of the DIP Collateral is attached hereto as Exhibit 2. 
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which Fund Liens and Noteholder Liens are junior in priority and 
subordinate in all respects to the DIP Liens;  

(b) pursuant to Section 364(c)(2) of the Bankruptcy Code, a 
perfected first and senior priority security interest and lien on the 
Collateral to the extent such Collateral is not subject to valid, 
perfected, and non-avoidable liens existing as of the Petition Date;  

(c) subject to clauses (a) and (b) above, pursuant to Section 
364(c)(3) of the Bankruptcy Code, a perfected priority security 
interest and lien on the Collateral junior only to valid, perfected, 
and unavoidable liens in favor of third parties that were in 
existence immediately prior to the Petition Date (other than the 
Fund Liens and the Noteholder Liens, which are being primed by 
this Order and are junior in priority and subordinate in all respects 
to the Liens) (the “Prepetition Third Party Liens”), subject only as 
to priority to such Prepetition Third Party Liens; and  

(d) as replacement liens pursuant to sections 361 and 363 to 
provide adequate protection of DIP Lender’s interest in the 
Collateral to the extent of any diminution in value of the Collateral 
as a consequence of the use of Cash Collateral, the DIP Loans, the 
imposition of the automatic stay, and any other consequence of the 
Cases; provided, however, the postpetition collateral does not 
include any claim or cause of action arising under sections 502(d), 
542, 544, 547, 548, 550, or 551, and any recoveries thereof, but 
does include claims and causes of action arising under section 549 
and any recoveries thereof and the proceeds realized by the 
Debtors’ estates from the assumption and assignment, or rejection, 
of any executory contract or unexpired lease under section 365. 

See Interim Order ¶ 3.1.1 (definition of “Collateral”). 

Carve-Out: The liens, the adequate protection liens, the superpriority claims and 
the 507(b) claims shall be subject only to ((a) through (d), the “Carve 
Out”):  
 

(a) any unpaid fees due to the United States Trustee pursuant to section 
1930 of title 28 of the United States Code or otherwise and any fees 
due to the Clerk of the Court of the United States Bankruptcy Court for 
the District of Delaware; (b) all reasonable fees and expenses incurred 
by a trustee under section 726(b) in an amount not exceeding 
$100,000; (c) the reasonable expenses of members of any statutory 
committee (excluding fees and expenses of professional persons 
employed by such committee members individually); (d) to the extent 
allowed at any time, all unpaid fees and expenses allowed by the 
Bankruptcy Court of professionals or professional firms retained 
pursuant to section 327 or 1103 (the “Professional Persons”) through 
the date of the acceleration of the maturity of the Postpetition 
Financing; provided that the reimbursement of out-of-pocket expenses 
allowed by the Bankruptcy Court and incurred by the members of any 
committee and the Professional Persons shall not exceed the sum of: 
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(x) prior to the delivery of a Carve-Out Trigger Notice (defined below) 
the accrued amount of such professional fees and Committee expenses, 
in each case, incurred prior to the delivery of such Carve-Out Trigger 
Notice (defined below), plus (y) $2,000,000 for all such fees and 
expenses (the “Post Carve-Out Notice Trigger Cap”) incurred from 
and after the delivery of a written notice provided by the Lender to the 
Debtors following the occurrence and during the continuance 
acceleration of the Obligations under the Loan Documents (the 
“Carve-Out Trigger Notice”).  The Carve-Out shall exclude any fees 
and expenses incurred in connection with an Adverse Lender 
Challenge. 

The Carve-Out shall be senior to all liens and claims securing the DIP 
Loans, and the superpriority claims, and any and all other liens or 
claims securing the DIP Facility. 

See Interim Order ¶¶ 3.1.3, 3.3. 

Representations and 
Warranties, and Affirmative 
and Negative Covenants 

The DIP Facility documents shall contain customary and reasonable 
representations and warranties, affirmative covenants and negative 
covenants that shall be limited to: 

Representations and Warranties 

Organization; qualification; powers; authorization; enforceability; 
capital structure; title to properties; priority of liens; taxes; brokers; 
intellectual property; governmental approvals; compliance with laws; 
compliance with environmental laws; burdensome contracts; litigation; 
no defaults; ERISA; not a regulated entity; margin stock; OFAC; anti-
corruption laws; commencement of bankruptcy cases. 

Affirmative Covenants 

Inspection; appraisals; financial and other reporting; notices; 
compliance with laws; taxes, insurance; licenses; anti-corruption laws; 
bankruptcy matters and documents. 

Negative Covenants 

Limitations on indebtedness, on liens, dispositions of assets, loans, 
prepayments of certain debt, fundamental changes, changes to 
organizational documents, accounting changes, restrictive agreements, 
conduct of business, affiliate transactions, plans, amendments to 
subordinated debt, and certain bankruptcy matters. 

See DIP Agreement Sections 9 and 10. 

Financial Covenants None, including no covenant regarding minimum liquidity.  

DIP Stated Maturity Date: The stated maturity date with respect to the DIP Facility shall be the 
date which is 12 months following the initial funding of the DIP 
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Facility. 

See DIP Agreement §§ 1.1 (definition of Term Loan Maturity Date) 
and 5.3.2(c). 

Optional Prepayments: Yes, on three (3) business days’ notice.  

See DIP Agreement § 5.3.3.  

Mandatory Prepayments: Limited to prepayments upon any disposition of, or occurrence of a 
casualty event or condemnation causing a loss to, a Core Asset, in an 
amount equal to the net proceeds of such event.  

See DIP Agreement § 5.3.2.  

Events of Default: The DIP Facility documents shall contain customary and reasonable 
Events of Default that shall be limited to: the failure to pay any 
obligations under the DIP Loan Agreements when due; breach of 
representation or warranty; failure to comply with covenants (subject 
to a grace period for certain covenants); repudiation or invalidity 
(actual or asserted) of DIP Loan Documents or related liens; cross 
default; postpetition judgments; enjoined from conducting business; 
ERISA; certain bankruptcy related matters, including certain 
amendments to the Interim Order or Final Order in a manner adverse 
to the Lenders, the entry of an order authorizing Borrowers to incur 
additional indebtedness under Section 3.64(c) or (d) of the Bankruptcy 
Code, the entry of an order in the Chapter 11 Cases charging any of the 
collateral for the DIP Facility under Section 506(c) of the Bankruptcy 
Code against the Lenders, the entry of an order authorizing the use of 
cash collateral (except as contemplated by the DIP Loan Documents, 
the Interim Order or the Final Order), the appointment of a trustee or 
an examiner,  the entry of an order converting any Chapter 11 Case in 
respect of a Borrower to a case under chapter 7 of the Bankruptcy 
Code,;  the entry of an order granting relief from the automatic stay so 
as to allow a third party to proceed against the Collateral,  an order of 
the Bankruptcy Court granting, other than in respect of the DIP 
Facility and the Carve-Out or as otherwise permitted under the 
applicable DIP Loan Documents, any claim entitled to superpriority 
administrative expense claim status in the Cases pursuant to Section 
364(c)(1) of the Bankruptcy Code pari passu with or senior to the 
claims of the DIP Lender under the DIP Facility, a plan of 
reorganization shall be filed in any of the Chapter 11 Cases  that does 
not provide for payment in full of the DIP Facility, any breach or 
default under the Interim Order or Final Order that would entitle the 
Lenders to exercise remedies, any demand, termination or expiration 
or other event that would permit or result in the expiration of any 
commitment, obligation or liability of Lenders to make loans to 
Borrowers.  

See Interim Order ¶ 4.1; DIP Agreement § 11.1(k). 

Expenses and Reasonable and customary.  
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Indemnification: The Borrowers shall indemnify and hold harmless DIP Agent and each 
DIP Lender, their Affiliates and each of their respective officers, 
directors, employees, agents and attorneys (each, an “Indemnitee”), 
from and against any and all claims, liabilities, obligations, losses, 
damages, penalties, judgments, proceedings, interest, costs and 
expenses of any kind incurred by any Indemnitee or asserted against 
any Indemnitee by any Borrower or other person, in any way relating 
to (a) any loans, DIP Loan Documents, or the use thereof or 
transactions relating thereto, (b) any action taken or omitted in 
connection with any DIP Loan Documents, (c) the existence or 
perfection of any liens, or realization upon any Collateral, (d) exercise 
of any rights or remedies under any DIP Loan Documents or 
applicable law, or (e) failure by any Borrower to perform or observe 
any terms of any DIP Loan Document after taking into account all 
applicable notice, cure and/or grace periods, in each case including all 
costs and expenses relating to any investigation, litigation, arbitration 
or other proceeding, whether or not the applicable Indemnitee is a 
party thereto; provided, that no Borrower shall have any obligation to 
the extent that such Indemnified Liabilities arise from the gross 
negligence or willful misconduct of such Indemnitee, in each case, as 
determined by a court of competent jurisdiction in a final, 
nonappealable order. 

DIP Agreement § 14.2. 

Exercise of Remedies The automatic stay provisions of section 362 of the Bankruptcy Code 
shall be automatically vacated and modified to the extent necessary to 
permit the DIP Agent and the DIP Lender to exercise rights and 
remedies in accordance with the DIP Documents, upon the occurrence 
and during the continuation of any Event of Default and, in each case, 
after the provision by the DIP Agent to the Debtors of five (5) business 
days’ prior written notice of such Event of Default.  

See Interim Order ¶ 4; DIP Agreement § 11.2. 

Conditional Adequate 
Protection to Prepetition 
Secured Parties: 

Each holder of Subordinate Liens and Related Rights is entitled to and 
are by the Interim Order granted, pursuant to sections 361, 363(c)(2) 
and 363(e) of the Bankruptcy Code, adequate protection of their 
respective interests in their respective collateral, including the 
Prepetition Collateral and Cash Collateral, in an amount equal to the 
aggregate diminution in value of their respective interests in such 
collateral occurring on or after the Petition Date, including without 
limitation, any such diminution resulting from the use by the Debtors 
of the Cash Collateral and any other Prepetition Collateral and the 
imposition of the automatic stay pursuant to section 362 of the 
Bankruptcy Code (such diminution in value, the “Adequate Protection 
Obligations”), as follows: 

 

(a)  Adequate Protection Liens:  continuing valid, binding, 
enforceable and perfected, liens and security interests in and on all of 
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the DIP Collateral to the extent of the Adequate Protection Obligations 
(together with any additional adequate protection liens, if any, 
authorized pursuant to further order of the Court in accordance with 
paragraph 3.1.2 of the Interim Order).  The Adequate Protection Liens 
granted by the Interim Order shall be silent, subordinated liens and the 
holders thereof shall have no rights of enforcement against collateral 
other than the right to receive proceeds of collateral in the order of 
priority set forth in the Interim Order.  The Adequate Protection Liens 
shall (a) be subordinate to: (1) the Carve-Out, (2) the Prior Liens, and 
(3) the DIP Liens; 

(b)  507(b) Claims:  an allowed super-priority administrative 
expense claim subject to proof against each Debtor and its respective 
estate to the extent that the adequate protection afforded in the Interim 
Order for any Adequate Protection Obligations proves to be 
inadequate.  The 507(b) Claims, if any, under the Interim Order shall 
be subordinate to the Carve-Out and the Super-Priority Claim.  Except 
as expressly permitted in the Interim Order, no cost or expense of 
administration under any provision of the Bankruptcy Code (whether 
incurred in these Cases or any Successor Case, whether for adequate 
protection, the lack of, or failure to provide, adequate protection, or 
otherwise), shall be senior to, equal to, or pari passu with, any 507(b) 
Claim granted by the Interim Order.  The 507(b) Claim shall be 
payable from, and have recourse to, any and all property and assets of 
each Debtor (but only to proceeds of Avoidance Actions after entry of 
a final order approving the DIP Facility), subject to the Carve-Out and 
Super-Priority Claim, but not in any event to the proceeds of 
Avoidance Actions until entry of a Final Order; and 

(c)  Adequate Protection Payments:  subject to the review 
procedures and limitations set forth herein, the Debtors shall promptly 
pay into a reserve fund all interest accruing on the obligations owing to 
the Noteholders’ which shall be released to the Noteholders as their 
interests may appear when and to the extent that such Noteholders are 
found to have a valid, enforceable and unavoidable lien on the 
Collateral, to the extent of the diminution in value of their interest in 
the Collateral. 

See Interim Order ¶ 3.1.2. 

Sections 506(c) Waivers: 

 

 

Upon entry of a Final Order, no costs or expenses of administration 
incurred in the Cases – incurred during the Interim Period – may be 
charged against Lender or the Collateral pursuant to sections 105, 326, 
327, 330, 331, 503(b), 506(c), 507(a), or the “equity exception” in 
section 552(b), section 726, or any other provision of the Bankruptcy 
Code, or any similar principle of law without the prior written consent 
of Lender, and no such consent shall be implied from any other action, 
inaction or acquiescence by Lender. 

See Interim Order ¶ 5.2. 
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Marshalling: Upon entry of a Final Order, neither Lender nor the Collateral is 
subject to the doctrine of marshaling with respect to the Collateral. 

See Interim Order ¶ 4.5. 

Lien on Avoidance Action 
Proceeds: 

Upon entry of the Final Order, the DIP Collateral, to which the DIP 
Liens have recourse, shall include the proceeds of causes of action 
under chapter 5 of the Bankruptcy Code. 

See Interim Order ¶¶ 3.1.1 and 6.7. 

Governing Law California 

Submission to Jurisdiction Bankruptcy Court for the District of Delaware 

 

LOCAL RULE 4001-2 DISCLOSURES 

24. The Debtors believe that the following financing terms are required to be 

highlighted pursuant to Local Rule 4001-2 and, as discussed herein, are necessary and justified in 

the context of, and the circumstances relating to, the Chapter 11 Cases. 

• Waiver of Section 506(c) Surcharge.  Local Rule 4001-2(a)(i)(C) requires 
disclosure of provisions that seek to waive, without notice, whatever rights the 
estate may have under section 506(c) of the Bankruptcy Code.  Although the 
DIP Loan Documents provide for a waiver of rights under section 506(c) with 
respect to the DIP Agent and DIP Lender, the proposed waiver of the estates’ 
rights will be effective only upon entry of the Final DIP Order.  See Interim 
Order ¶ 5.2. 

• Liens on Avoidance Actions.  Local Rule 4001-2(a)(i)(D) requires disclosure 
of provisions that immediately grant the prepetition secured creditor liens on 
avoidance actions.  Upon entry of the Final DIP Order, the DIP Collateral, to 
which the DIP Liens have recourse, shall include the proceeds of causes of 
action under chapter 5 of the Bankruptcy Code.  See Interim Order ¶¶ 3.1.1 
and 6.7. 

• Treatment of Professionals.  Local Rule 4001-2(a)(i)(F) requires disclosure 
of provisions that provide disparate treatment to professionals retained by the 
creditors’ committee from professionals retained by the Debtors.  The Carve-
Out permits payments to professionals; provided that upon a Carve-Out 
Trigger Date, professional fees (other than success and transaction fees) are 
subject to a cap of $2,000,000, which is available on an unallocated basis to 
the Debtors’ professionals and the Committee’s professionals.  See Interim 
Order ¶ 3.3. 
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• Priming Liens.  Local Rule 4001-2(a)(i)(G) requires disclosure of provisions 
that prime any secured liens without the consent of the lienholder.  The DIP 
Liens will prime the existing liens of the Subordinate Liens and Related 
Rights.  See Interim Order ¶¶3.1.1.  Further, to the extent that the Noteholders 
have valid, unavoidable liens, the DIP Liens will prime such liens.  The Funds 
have consented to the subordination of all of the Fund Liens.   

• Equities of the Case. Local Rule 4001-2(a)(i)(H) requires disclosure of 
provisions that seek to effect the Court’s power to consider the equities of the 
case under 11 USC § 552(b)(1). The Interim Order provides that subject to 
entry of the Final Order no costs or expenses of administration incurred in the 
Cases – incurred during the Interim Period – may be charged against Lender 
or the Collateral pursuant to an the “equity exception” in section 552(b) or any 
similar principle of law without the prior written consent of Lender, and no 
such consent shall be implied from any other action, inaction or acquiescence 
by Lender. 

 

25. The provisions of the DIP Documents as to which disclosure was required 

pursuant to Local Rule 4001-2 are all justified under the circumstances of the Chapter 11 Cases 

because the DIP Lender would not agree to the DIP Facility, and the Noteholders with interests 

in the Core Assets would not agree to the use of Cash Collateral or the priming of their liens.  As 

demonstrated below, the funds provided under the DIP Facility are needed to allow the Debtors 

to operate in chapter 11, and the DIP Facility presents the only financing available to the Debtors 

at this stage.  Given the benefits that the DIP Facility provides overall—most importantly, setting 

a foundation upon which the Debtors can pursue a value-maximizing restructuring under chapter 

11—the Debtors submit that the inclusion of these highlighted provisions in the DIP Orders are 

appropriate under the facts and circumstances.   

BASIS FOR RELIEF REQUESTED 

26. As set forth above and in the First Day Declaration, the Debtors believe that the 

DIP Facility is the best financing available under the circumstances and will enable the Debtors 

to pursue a necessary deleveraging of their balance sheet.  The Debtors believe that access to 

Case 17-12560-KJC    Doc 62-1    Filed 12/06/17    Page 25 of 45



 

102379635.225 

01:22619941.2 

$25 million under the DIP Facility on an interim basis is necessary to avoid immediate and 

irreparable harm to their business, prospects and assets.  For the reasons stated herein, the 

Debtors submit that they have satisfied the requirements to obtain postpetition financing on a 

superpriority, secured basis pursuant to section 364 of the Bankruptcy Code.   

27. Section 364 of the Bankruptcy Code distinguishes among (i) obtaining unsecured 

credit in the ordinary course of business, (ii) obtaining unsecured credit out of the ordinary 

course of business, and (iii) obtaining credit with specialized priority or with security.23  If a 

debtor-in-possession cannot obtain sufficient postpetition credit on an unsecured basis, section 

364(c) of the Bankruptcy Code permits a bankruptcy court to authorize a debtor to obtain credit 

or incur debt, repayment of which is (i) entitled to superpriority, administrative-expense status or 

(ii) is secured by a senior lien on unencumbered property or a junior lien on encumbered 

property, or both.24  Furthermore, section 364(d) of the Bankruptcy Code permits a bankruptcy 

court to authorize a debtor to obtain postpetition credit secured by a senior or equal lien on 

encumbered property (i.e., a priming lien) when a debtor is otherwise unable to obtain credit and 

the interests of existing lienholders are adequately protected.25   

28. As further discussed herein, the DIP Facility is secured solely by the Core Assets, 

which are listed on Schedule 7.3.1 to the DIP Agreement, through superpriority claims, security 

interests, and secured liens pursuant to section 364 of the Bankruptcy Code.  The circumstances 

of the Chapter 11 Cases necessitate postpetition financing under sections 364(c) and (d) of the 

Bankruptcy Code, and the DIP Facility reflects the sound exercise of the Debtors’ business 

judgment. 

                                                 
23  11 U.S.C. §§ 364(a)–(d). 
24  11 U.S.C. §364(c). 
25  11 U.S.C. § 364(d). 
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I. The Debtors Should Be Authorized to Obtain Postpetition Financing Under 
Section 364(c) of the Bankruptcy Code.       

29. Section 364(c) financing is appropriate when the debtor in possession is unable to 

obtain unsecured credit allowable as an ordinary administrative claim.26  Courts have articulated 

a three-part test to determine whether a debtor is entitled to financing under section 364(c) of the 

Bankruptcy Code.  Specifically, courts look to whether: 

i. The debtor is unable to obtain unsecured credit under section 364(b), i.e., 
by allowing a lender only an administrative claim; 

ii. The credit transaction is necessary to preserve the assets of the estate; and 

iii. The terms of the transaction are fair, reasonable, and adequate, given the 
circumstances of the debtor-borrower and the proposed lender.27 

30. The Debtors propose to obtain the financing set forth in the DIP Agreement by 

providing, among other things, superpriority claims, security interests, and liens pursuant to 

sections 364(c)(1)–(3) and 364(d) of the Bankruptcy Code.  For the reasons set forth below, the 

Debtors submit that entry into the DIP Facility satisfies the three-part test to obtain such 

financing.   

A. The Debtors Could Not Obtain Unsecured Financing. 
  

31. To show that the credit required is not obtainable on an unsecured basis, a debtor 

need only demonstrate “by a good faith effort that credit was not available without” the 

protections of sections 364(c) of the Bankruptcy Code.28  Thus, “[t]he statute imposes no duty to 

                                                 
26  See In re LA Dodgers LLC, 457 B.R. 308, 312 (Bankr. D. Del. 2011) (denying motion for authorization to 
enter into postpetition credit facility where debtors could not prove that they were unable to obtain unsecured credit 
allowable as an administrative expense); see also In re Ames Dep’t Stores, Inc., 115 B.R. 34, 37–39 (Bankr. 
S.D.N.Y. 1990) (stating that debtor must show that it has made a reasonable effort to seek other sources of financing 
under sections 364(a) and (b) of the Bankruptcy Code); In re Crouse Grp., Inc., 71 B.R. 544, 549 (Bankr. E.D. Pa. 
1987) (stating that secured credit under section 364(c)(2) of the Bankruptcy Code is authorized, after notice and 
hearing, upon showing that unsecured credit cannot be obtained). 
27  See In re L.A. Dodgers, 457 B.R. at 312; see also In re Ames Dep’t Stores, 115 B.R. at 37–39. 
28  Bray v. Shenandoah Fed. Sav. & Loan Ass’n (In re Snowshoe Co.), 789 F.2d 1085, 1088 (4th Cir. 1986).   
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seek credit from every possible lender before concluding that such credit is unavailable.”29  

Moreover, in circumstances where only a few lenders likely can or will extend the necessary 

credit to a debtor, “it would be unrealistic and unnecessary to require [the debtor] to conduct 

such an exhaustive search for financing.”30  As set forth above and in the First Day Declaration, 

unsecured postpetition financing was simply not available to the Debtors.  This is unsurprising 

given, among other things, the substantial level of secured (and purportedly secured) debt the 

Debtors already have, the competitive pressures the Debtors are facing in their industry, and that 

the Debtors have just recently restructured their organization and operations and their historical 

financial performance does not reflect the benefits the Debtors hope to achieve from those 

measures.  Accordingly, the Debtors have satisfied the requirement of sections 364(c) of the 

Bankruptcy Code that alternative credit on more favorable terms was unavailable to the Debtors. 

B. Entry Into the DIP Facility Is Necessary to Preserve 
Assets of the Estates and Is In the Best Interests of 
Creditors.   

32. A debtor’s decision to enter into a postpetition lending facility under section 364 

of the Bankruptcy Code is governed by the business judgment standard.31  Courts grant a debtor 

considerable deference in acting in accordance with its sound business judgment.32  Further, to 

                                                 
29  Id., see also In re Ames Dep’t Stores, 115 B.R. at 40 (holding that debtor made a reasonable effort to secure 
financing where it approached four lending institutions, was rejected by two, and selected the least onerous 
financing option from the remaining two lenders). 
30  In re Sky Valley, Inc., 100 B.R. 107, 113 (Bankr. N.D. Ga. 1988), aff’d sub nom. Anchor Sav. Bank FSB v. 
Sky Valley, Inc., 99 B.R. 117, 120 n.4 (N.D. Ga. 1989); see also In re Snowshoe, 789 F.2d at 1088 (4th Cir. 1986) 
(demonstrating that credit was unavailable absent the senior lien by establishment of unsuccessful contact with other 
financial institutions in the geographic area); In re Stanley Hotel, Inc., 15 B.R. 660, 663 (D. Colo. 1981) finding that 
two national banks refused to grant unsecured loans was sufficient to support conclusion that section 364 
requirement was met). 

31  See In re Barbara K. Enters., Inc., 2008 WL 2439649 at *14 (Bankr. S.D.N.Y.  Mar. 5, 2009) (explaining 
that courts defer to a debtor’s business judgment); Ames Dep’t Stores, 115 B.R. at 38 (noting that financing 
decisions under section 364 of the Bankruptcy Code must reflect a debtor’s business judgment).   
32  See, e.g., Barbara K. Enters., 2008 WL 2439649 at *14 (explaining that courts defer to a debtor’s business 
judgment “so long as a request for financing does not ‘leverage the bankruptcy process’ and unfairly cede control of 
the reorganization to any party in interest”). 
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determine whether the business judgment standard is met, a court is “required to examine 

whether a reasonable business person would make a similar decision under similar 

circumstances.”33   

33. The Debtors’ decision to enter into the DIP Facility is an exercise of their sound 

judgment that warrants approval by the Court.  The Debtors are at a point where they do not have 

adequate liquidity to fund their continuing operations.  The Debtors’ management and 

professionals have reviewed their restructuring alternatives in detail over the past several months 

and have explored alternative sources of capital and financing as part of this process.  Following 

a fulsome solicitation to fourteen potential DIP lenders, the Debtors negotiated directly with four 

other lenders that submitted formal proposals to determine their interest in providing postpetition 

financing on alternative terms.  None of those efforts yielded any superior offer of financing.  

Therefore, the Debtors’ management took the steps necessary and exercised their best business 

judgment in negotiating the DIP Facility.  The DIP Facility will provide immediate access to 

capital, on terms that, collectively, are the best and most favorable terms available to the 

Debtors.  

34. Without access to the DIP Facility, the Debtors could experience a liquidity 

shortfall and would be deprived of the capital necessary to operate their businesses.  The DIP 

Facility will provide the funding necessary to allow the Debtors to, among other things, maintain 

their businesses in the ordinary course and successfully implement a restructuring.  The DIP 

Facility also will enhance the Debtors’ ability to minimize disruption to their businesses and 

instill confidence in their various creditor constituencies, including customers, employees, 

landlords, vendors, and service providers.  Moreover, the DIP Lender has indicated its 

                                                 
33  In re Dura Auto. Sys., Inc., No. 06-11202 (KJC), 2007 Bankr. LEXIS 2764, at *272 (Bankr. D. Del. Aug. 
15, 2007) (quoting In re Exide Techs., 340 B.R. 222, 239 (Bankr. D. Del. 2006)). 
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willingness to consider providing the Debtors with an option to convert any principal and interest 

owing under the DIP Facility into exit financing upon confirmation of an acceptable chapter 11 

plan and the Debtors’ successful emergence from chapter 11, provided that certain conditions 

precedent are satisfied (including confirmation that loan-to-value ratios and market conditions 

are in line with those existing at the time of the DIP Facility closing).  With the DIP Facility, the 

Debtors will be in a position to continue operations, thereby preserving the value of their assets 

for the benefit of all creditors, and will be provided an opportunity to complete their operational 

and balance-sheet restructuring and move forward as a profitable business. 

C. The Terms of the DIP Facility Are Fair and Reasonable 
Under the Circumstances.  

35. In determining whether the terms of postpetition financing are fair and reasonable, 

courts consider the relative circumstances of both the debtor and the potential lender.34  Judged 

from that perspective, the terms of the DIP Facility are fair and reasonable.     

36. The DIP Facility does not prime any known valid, unavoidable liens held by 

prepetition lenders, other than the Funds and Intercompany Claims, if any.35  While the DIP 

Facility will prime liens held by the Funds, as the Funds have recognized by consenting to being 

primed, the provision of the facility in and of itself provides adequate protection to the Funds 

because only through priming can the Funds gain access to the substantial liquidity necessary to 

preserve and enhance the value of the properties that serve as collateral for the Funds’ primary 

assets.  The Debtors need not, therefore, satisfy the more stringent standard for obtaining 

                                                 
34  See In re Farmland, 294 B.R. at 886–89; see also Unsecured Creditors’ Comm. Mobil Oil Corp. v. First 
Nat’l Bank & Trust Co. (In re Ellingsen MacLean Oil Co., Inc.), 65 B.R. 358, 364–65 n.7 (W.D. Mich. 1986) 
(recognizing a debtor may have to enter into “hard” bargains to acquire funds for its reorganization).   
35 As further described in Section I-D, infra, while the Debtors believe that the Noteholders’ liens are 
avoidable and intend to commence adversary proceedings seeking their avoidance, the Debtors have agreed to 
provide the Noteholders with conditional adequate protection to the extent of any diminution in the value of their 
collateral in the event that their liens are found to be unavoidable.  
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authority to grant a priming lien.  Under section 364(d)(1) of the Bankruptcy Code, the Debtors 

were obligated to obtain credit not secured by a priming lien if such credit was available; 

however, such credit was not available because the Debtors’ primary assets—their real estate 

holdings—were subject to pre-petition liens.  While the DIP Facility will prime the Subordinate 

Liens and Related Rights, if there are any, the provision of the facility in and of itself provides 

adequate protection by allowing the Debtors to continue to operate. 

37. The DIP Facility, along with the coupled consent to use Cash Collateral, provides 

the Debtors with sufficient liquidity to continue their operations in the near term while they seek 

to substantially reduce their debt through a chapter 11 plan.  The financial terms of the DIP 

Facility are consistent with market terms for such financing under the current economic 

environment and the Debtors’ recent and projected financial performance.  While the Debtors 

received and considered proposals from four other potential lenders, in the Debtors’ business 

judgment the proposal from Hankey was the best offer based on its superior economics, 

favorable terms, Hankey’s strong background in the high-end residential real estate market and 

familiarity with the Core Assets, and Hankey’s willingness to consider providing exit financing.  

In fact, there were no other financing proposals available to the Debtors with superior economic 

terms.  Further, the non-economic terms of the DIP Facility and suitability of Hankey as a DIP 

Lender make the DIP Facility superior to any other facility with comparable terms—particularly 

because the DIP Lender has indicated it is willing to consider providing exit financing.  After 

thorough analysis by the Debtors and their advisors, they have concluded that the terms of the 

DIP Facility are reasonable and appropriate under the circumstances. 

38. Likewise, the DIP Facility does not directly or indirectly deprive the Debtors’ 

estates or other parties in interest of possible rights and powers by restricting the services for 
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which professionals may be paid in the Chapter 11 Cases.  Instead, the DIP Facility subjects the 

security interests and administrative expense claims granted to the DIP Lender to the Carve-Out 

for certain administrative and professional fees.  Carve-outs for professional fees have been 

found to be reasonable and necessary to ensure that a debtor’s estate is adequately assisted by 

counsel and other professionals.36   

39. For these reasons, in the Debtors’ prudent business judgment, the terms of the 

DIP Facility are fair and reasonable in the circumstances of the Chapter 11 Cases. 

D. The Noteholders’ Liens Are Avoidable, and the 
Noteholders Should Be Granted Conditional Adequate 
Protection Contingent on the Validity of Their Liens. 

40. While the Noteholders were granted security interests in the Third-Party 

Collateral, the Noteholders have not perfected any security interests in the Third-Party Collateral.  

Specifically, no Noteholder has taken possession of any of the instruments which evidence the 

indebtedness in which such security interests were granted. Further, on information and belief 

and based on an investigation, no Noteholder has filed a UCC-1 financing statement with respect 

to any of the collateral securing the Notes in Delaware, the jurisdiction of the Funds.  Similarly, 

none of the Lender Notes has been delivered to any of the Noteholders nor endorsed to and in 

favor of a Noteholder as required by Article 3 of the UCC to transfer and assign an “instrument”.  

Further, under Delaware law, the Assignments are insufficient to perfect the Noteholders’ 

interests in the Third-Party Collateral.  Accordingly, the Noteholders’ purported liens in the 

Third-Party Collateral are avoidable.  The Debtors intend to commence adversary proceedings 

(the “Noteholder Avoidance Actions”) seeking relief to avoid such liens.   

                                                 
36  See In re Ames, 115 B.R. at 38. 
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41. Although the Debtors believe that they will prevail in the Noteholder Avoidance 

Actions, the Debtors recognize that in the event that any Noteholder’s purported lien is found to 

be valid, unavoidable, and enforceable, such Noteholders would be entitled to adequate 

protection to the extent that their interest in the Third-Party Collateral is encumbered or subject 

to use as cash collateral.  Further, the Noteholder Avoidance Actions will take a significant 

amount of time to litigate in the ordinary course—particularly because hundreds of such actions 

may have to be commenced.  

42. Accordingly, the Debtors submit that the most appropriate way to ensure the 

protection of the Noteholders’ potential interests in the Third-Party Collateral is to reserve 

potential interest payments and grant the Noteholders conditional adequate protection in the form 

of replacement liens and claims to the extent of any diminution in the value of their interest in 

the Third-Party Collateral because of the priming effect of DIP Liens created on any such 

collateral, if and to the extent such primed liens are found to be valid, unavoidable, and 

enforceable.  Specifically, the Debtors propose to provide replacement liens on the Owlwood 

Estate property located in Los Angeles, California (the “Adequate Protection Property”), which, 

based on the valuation analysis further described in Section II-B-(i) of the First Day Declaration, 

has a total equity value exceeding any potential diminution in the value of the Noteholders’ 

interests, if any, in the properties.  The conditional replacement liens on the Adequate Protection 

Property will ensure that the Noteholders’ security interests in their collateral, if any are valid 

and perfected, are adequately protected against any diminution in value.  Further, to the extent 

that the Noteholders’ liens are avoided through the Noteholder Avoidance Actions, such 

Noteholders may seek to assert unsecured claims under section 502(h) of the Bankruptcy Code 

against the estate.  
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II. The Debtors Should Be Authorized to Use Cash Collateral. 

43. Section 363 of the Bankruptcy Code governs the Debtors’ use of property of the 

estates.  Section 363(c)(1) of the Bankruptcy Code provides that: 

If the business of the debtor is authorized to be operated under 
Section . . . 1108 . . . of this title and unless the court orders 
otherwise, the trustee may enter into transactions, including the 
sale or lease of property of the estate, in the ordinary course of 
business, without notice or a hearing, and may use property of the 
estate in the ordinary course of business without notice or a 
hearing.37 

Section 363(c)(2) of the Bankruptcy Code, however, provides an exception with respect to “cash 

collateral” to the general grant of authority to use property of the estate in the ordinary course set 

forth in section 363 of the Bankruptcy Code.  Specifically, a trustee or debtor-in-possession may 

not use, sell, or lease “cash collateral” under subsection (c)(1) unless: 

(A) each entity that has an interest in such collateral consents; 
or 

(B) the court, after notice and a hearing, authorizes such use, 
sale, or lease in accordance with the provisions of this 
section.38 

44. During the ordinary course of operations, the Debtors generate cash from sale of 

residential real properties by the PropCos, which results in the repayment of the mortgages on 

such properties.  As of the Petition Date, the Debtors’s cash flow projections anticipate that the 

Debtors will use a combination of cash on hand, proceeds of the DIP Facility, and proceeds of 

future property sales to fund their operations and administer the Chapter 11 Cases while they 

pursue prompt confirmation of a chapter 11 plan.   

                                                 
37  11 U.S.C. § 363(c)(1). 
38  11 U.S.C. § 363(c)(2). 
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45. The Funds have consented to the use of their cash collateral.  The only parties 

with an arguable interest in the Cash Collateral who have not consented to its use are the 

Noteholders; however, they do not have even an arguable interest in most of the Debtors’ cash.  

As of the petition date, the debtors held $12 million in cash in their general proceeds account 

held by Woodbridge Group of Companies, LLC.  These funds are commingled and result from a 

combination of sources including operations, third party investments, and sales of real property 

assets.  To the extent the sale of real property assets resulted in the repayment of notes that were 

collateral for obligations to the Noteholders, based on a review of the company’s books and 

records, it appears such Noteholders released their interests, were repaid, or consented to 

Woodbridge retaining these funds.  Further, any such funds have been so commingled with other 

funds that they could not constitute identifiable cash proceeds of the noteholders’ collateral.   

46. Notwithstanding the foregoing, pending further resolution of the Noteholders’ 

interests in the proceeds of repaid notes resulting from the sale of real property, the Debtors will 

segregate proceeds of repayment of such notes in order to adequately protect the Noteholders’ 

interests, if any.39 While the Debtors dispute the enforceability of the Noteholders’ purported 

liens on the Third-Party Collateral, and will seek to avoid such liens through the Noteholder 

Avoidance Actions, the Debtors are nonetheless adequately protecting the Noteholders to the 

extent that their purported liens are found to be valid, unavoidable, and enforceable.  In addition, 

other than any parties filing written objections or appearing the first day hearing, all of the 

Noteholders have notice of this Motion and should be deemed to consent to the use of their 

collateral as provided herein.  Furthermore, only through the use of the cash collateral as 

                                                 
39  For the avoidance of doubt, the Debtors are not seeking authority to use any proceeds of any assets 
held by the Third-Party Funding PropCos in which the Third-Party Funders have a security interest.  
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described in this Motion can the value of the Debtors’ assets be preserved to provide maximum 

recovery for all creditors, including the Noteholders.   

47. As the DIP Facility is contingent upon the Debtors obtaining approval to use Cash 

Collateral, it is imperative that the Debtors obtain authority to use Cash Collateral subject to the 

terms of this Motion.  Accordingly, to obtain the financing under the DIP Facility and to avoid 

immediate and irreparable harm to the Debtors’ business operations and their estates, the Debtors 

have an immediate need for authority to use Cash Collateral. 

48. The Debtors submit that, under the circumstances here, their request to use Cash 

Collateral should be approved.  The only parties with an arguable material interest in the Cash 

Collateral—the Noteholders—will be provided with adequate protection as described above.   

III. The DIP Lender Should Be Granted Protection from Competing Interests or Claims 
Regarding the DIP Collateral from Third Parties and Governmental Entities 

49. The proposed DIP Order includes a provision protecting the DIP Liens against 

any not-yet-asserted competing liens or claims of third parties, including any that may be 

asserted by government entities..  Specifically, Section 5.3 of the Interim DIP Order provides: 

Liens Senior to Certain Other Liens. Without prejudice to seeking 
a Lien pursuant to section 364(d) in connection with a final order 
on the Motion, the Liens shall not be subject or subordinate to 
(i) any lien or security interest that is avoided and preserved for the 
benefit of the Debtors and their estates under section 551 of the 
Bankruptcy Code or (ii) any liens arising after the Petition Date 
including, without limitation, any liens or security interests granted 
in favor of any federal, state, municipal or other governmental unit, 
commission, board or court for any liability of the Debtors. For the 
avoidance of doubt, the Liens and the Superpriority Claims, in 
each case, in respect of all Obligations, shall be neither subject nor 
subordinate to disgorgement or to any other rights, claims or 
remedies asserted or assertable by the Securities and Exchange 
Commission or any other governmental unit, person or entity. 

 
Interim DIP Order § 5.3. 
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50. In the bankruptcy case of Adelphia Communications Corp. (“Adelphia”), a 

substantially similar provision was included in the order authorizing the debtors to obtain $1.5 

billion of debtor-in-possession financing.  Adelphia filed for chapter 11 protection on June 25, 

2002, approximately three months after disclosing that it was jointly and severally liable for over 

$2 billion of borrowings attributed to certain of its managed entities under certain credit 

facilities, which amounts had not been reflected as indebtedness on its consolidated financial 

statements.  The disclosures led to further disclosures of improprieties on behalf of the Rigas 

family and related entities, which held controlling interests in Adelphia.  As a result, the SEC 

and Department of Justice initiated investigations and proceedings against both Adelphia and 

members of the Rigas family. The SEC initiated an enforcement proceeding in July 2002.  The 

debtors’ motion seeking authorization to obtain debtor-in-possession financing was approved on 

a final basis on August 23, 2002.  That order included the following provision:  

(d) Liens Senior to Certain Other Liens. The DIP Liens, the 
Intercompany Liens (as defined below) and, subject to further 
order of the Court, the Adequate Protection Liens (as defined 
below) shall not be subject or subordinate to (i) any lien or security 
interest that is avoided and preserved for the benefit of the Debtors 
and their estates under section 551 of the Bankruptcy Code or (ii) 
any liens arising after the Petition Date (other than Relation Back 
Liens or any valid, perfected and unavoidable liens that are 
expressly permitted under the DIP Credit Agreement to exist and 
be senior to the liens securing the Financing (the “DIP Permitted 
Liens”)) including, without limitation, any liens or security 
interests granted in favor of any federal, state, municipal or other 
governmental unit, commission, board or court for any liability of 
the Debtors. For the avoidance of doubt, the DIP Liens and the 
Superpriority Claims, in each case, in respect of all DIP 
Obligations, shall not be subject nor subordinate to disgorgement 
or to any other rights, claims or remedies asserted or assertable by 
the Securities and Exchange Commission or any other 
governmental unit, person or entity. 

 
In re Adelphia Commcn’s Corp., 02-41729 (SHL) (Bankr. S.D.N.Y. Aug. 23, 2002), Dkt. No.  
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525.  
 
51. As further described in paragraphs 16 to 17, supra, while the Debtors have been 

the subject of two discovery-related disputes in which the SEC has described its ongoing 

investigations of certain potential securities law violations, no enforcement actions have been 

commenced or otherwise asserted by the SEC against the Debtors or any Woodbridge Group 

entities.  The Debtors intend to actively cooperate with these investigations and believe that the 

concerns will be adequately addressed by the Debtors’ pre-petition internal restructuring in 

connection with its reorganization efforts, through which Woodbridge management in charge of 

the enterprise before the commencement of these cases was removed from control and replaced 

with independent management and a chief restructuring officer.  Further, the Debtors believe that 

their plan to reorganize under chapter 11 of the Bankruptcy Code will maximize recoveries for 

all of their stakeholders, including the Noteholders and the Unitholders.   

52. Like the debtors in Adelphia, the Debtors have removed pre-petition management 

from control and have vested management authority in independent managers not connected to 

any potential pre-petition misconduct.  Specifically, as further described in the First Day 

Declaration, Robert Shapiro, in his capacity as trustee of RS Protection Trust, the former sole 

member of many of the Woodbridge Group entities, caused these entities to execute a consent 

removing RS Protection Trust from its control position and vesting authority in an independent 

manager, Beilinson Advisory Group, LLC, which has retained Lawrence Perkins as its chief 

restructuring officer.  Having commenced these Chapter 11 Cases, the Debtors are committed to 

cooperating to ensure these issues are fully resolved, and to pursuing a reorganization that is in 

the best interests of, and maximizes recoveries for, all of the Debtors’ stakeholders. 
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53. In short, nothing relating to the these allegations should affect the priority or 

extent of the DIP Lender’s claims or the DIP Liens. Accordingly, the Court should approve the 

proposed language in the DIP order confirming the superiority of the DIP Liens to any liens 

arising after the Petition Date or to any other rights, claims, or remedies asserted or assertable by 

third parties or any other governmental unit, person, or entity.  

IV. Interim Approval Should Be Granted. 

54. Bankruptcy Rules 4001(b) and (c) provide that a final hearing on a motion to 

obtain credit pursuant to section 364 of the Bankruptcy Code may not be commenced earlier than 

fourteen (14) days after the service of such motion.40  Upon request, however, the Court is 

empowered to conduct a preliminary expedited hearing on the motion and authorize the 

obtaining of credit to the extent necessary to avoid immediate and irreparable harm to the 

borrowers’ estates.41 

55. The Debtors request that the Court hold and conduct an interim hearing 

immediately to consider entry of the proposed Interim Order authorizing the Debtors from and 

after the entry of the Interim Order until the Final Hearing to borrow up to $25 million under the 

DIP Facility as provided therein (the full $100 million of the DIP Facility to be funded into the 

Funding Account upon entry of the Interim Order, but the incremental $75 million amount only 

available to the Debtor upon entry of a final order approving the DIP Facility).  As set forth 

herein, this relief requested in the Interim Order will provide the Debtors with sufficient liquidity 

to operate their businesses in a manner that will permit them to preserve and maximize value, 

and allow them pursue a necessary deleveraging of their balance sheet, including through the 

prompt confirmation of a chapter 11 plan.  Under these circumstances and in light of the risk of 

                                                 
40  See FED. R. BANKR. P. 4001(b)(2), (c)(2). 
41  See id.; see also Local Rule 4001-2(b). 
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immediate and irreparable harm and prejudice to their estates and all parties in interest, the 

Debtors submit that interim relief is warranted. 

FINAL HEARING 

56. In the case of any conflict between the Motion and the Interim Order, the 

Interim Order shall control. 

57. The Debtors further respectfully request that the Court schedule the Final 

Hearing and authorize it to serve a copy of the signed Interim Order, which fixes the time and 

date for the filing of objections, by first-class mail upon:  (i) the Office of the United States 

Trustee for the District of Delaware; (ii) the United States Securities and Exchange Commission; 

(iii) the Office of the United States Attorney General for the District of Delaware; (iv) the 

Internal Revenue Service; (v) the DIP Lender and counsel thereto; (vi) the Debtors’ cash 

management banks; and (vii) those creditors holding the thirty (30) largest unsecured claims 

against the Debtors’ estates (on a consolidated basis) (collectively, the “Notice Parties”).  The 

Debtors request that the Court consider such notice of the Final Hearing to be sufficient notice 

under Bankruptcy Rule 4001 and Local Rule 2002-1. 

NOTICE 

58. The Debtors have provided notice of this Motion to the Notice Parties.  

Notice of this Motion and any order entered on this Motion will be served as required by Local 

Rule 9013-1(m).  In light of the nature of the relief requested herein, the Debtors submit that no 

other or further notice is necessary. 

[Remainder of page intentionally left blank] 
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CONCLUSION 

WHEREFORE, the Debtors respectfully request that the Court (i) enter the Interim Order 

granting the relief requested herein, (ii) schedule a Final Hearing, (iii) enter the Final DIP Order 

following a Final Hearing, and (iv) grant such other relief as is just and proper.  
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Dated: Wilmington, Delaware 
December 4, 2017 

YOUNG CONAWAY STARGATT & TAYLOR, LLP 
 
/s/ Sean M. Beach     
Sean M. Beach (No. 4070) 
Edmon L. Morton (No. 3856) 
Ian J. Bambrick (No. 5455) 
Allison S. Mielke (No. 5934) 
Rodney Square 
1000 North King Street 
Wilmington, Delaware 19801 
Tel: (302) 571-6600 
Fax: (302) 571-1253 
Email: sbeach@ycst.com 
 emorton@ycst.com 
 ibambrick@ycst.com 
  amielke@ycst.com 

-and- 

GIBSON, DUNN & CRUTCHER LLP 
Samuel A. Newman (CA No. 217042) 
Oscar Garza (CA No. 149790) 
Daniel B. Denny (CA No. 238175) 
333 South Grand Avenue 
Los Angeles, California 90071 
Email: snewman@gibsondunn.com 
 ogarza@gibsondunn.com 
 ddenny@gibsondunn.com 

-and- 

J. Eric Wise (NY No. 3000957) 
Matthew K. Kelsey (NY No. 4250296) 
Matthew P. Porcelli (NY No. 5218979) 
200 Park Avenue 
New York, New York 10166 
Tel:   (212) 351-4000 
Fax:   (212) 351-4035 
Email: ewise@gibsondunn.com 
 mkelsey@gibsondunn.com 
  mporcelli@gibsondunn.com 
 
Proposed Counsel for the Debtors  
and Debtors in Possession 
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EXHIBIT 1 

INTERIM ORDER 

(Omitted - Interim Order as entered by Court is being served concurrently herewith) 
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EXHIBIT 2 

DIP COLLATERAL 
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SCHEDULE 7.3.1
   

SCHEDULE 7.3.1 
to 

Senior Secured Debtor in Possession Loan and Security Agreement 

SCHEDULE OF REAL ESTATE COLLATERAL  
(AND LEGAL DESCRIPTIONS) 

 
 

 
 
 
 
 

# Code Address City State ZIP
Purchase 

Date Purchase Price Status
% 

Complete As Is Value
1 PD74 642 N. St. Cloud Bel Air CA 90077 12/15/2016 $18,200,000 Demo'd 3% $18,200,000

2 PD41 9212 Nightingale Drive Los Angeles CA 90069 1/15/2016 $13,200,000 Residence 0% $14,000,000

3 PD73 385 Trousdale Place Beverly Hills CA 90210 12/15/2016 $10,500,000 Residence 0% $10,500,000

4 PD72 375 Trousdale Place Beverly Hills CA 90210 11/15/2016 $8,400,000 Residence 0% $8,400,000

5 PD28 9230 Robin Drive Los Angeles CA 91423 2/15/2016 $9,000,000 Demo'd 0% $9,000,000

6 PD105 1 Electra Court Los Angeles CA 90046 6/15/2017 $28,280,000 Residence 0% $28,280,000

7 PD100 2492 Mandeville Cyn Brentwood CA 90049 6/15/2017 $6,300,000 Residence 0% $6,300,000

8 PD85 7870 Granito Los Angeles CA 90046 12/15/2014 $2,462,500 Raw Land 0% $4,000,000

9 PD03 1258 Lago Vista Beverly Hills CA 90210 4/28/2015 $5,925,000 Residence 0% $6,500,000

10 PD101 633 N Foothill Rd Beverly Hills CA 90210 7/15/2017 $7,600,000 Residence 0% $8,000,000

11 PD37 24055 Hidden Ridge Road Hidden Hills CA 91302 1/15/2016 $4,755,000 Develop 27% $6,000,000

12 PD51 810 Sarbonne Bel Air CA 90077 4/15/2016 $6,500,000 Residence 0% $10,000,000

13 MR 2600 Hutton Beverly Hills CA 90210 5/1/2016 $4,000,000 Demo'd 0% $4,000,000

14 PD40 1520 Carla Ridge Beverly Hills CA 90210 2/15/2016 $7,200,000 Demo'd 0% $8,500,000

Properties

# Code Address City State ZIP
Purchase 

Date Purchase Price Status
% 

Complete As Is Value
15 PD56 1484 Carla Ridge Beverly Hills CA 90210 5/15/2016 $9,500,000 Demo'd 3% $12,500,000

16 PD38 25210 Jim Bridger Road Hidden Hills CA 91302 1/15/2016 $2,900,000 Develop 11% $4,000,000

17 MR 3802 Hollyline Ave. Sherman Oaks CA 91423 4/1/2014 $1,499,000 Raw Land 100% $1,500,000

18 MR 1241 Loma Vista Beverly Hills CA 90210 4/14/2015 $5,200,000 Demo'd 0% $6,500,000

19 PD18 8692 Franklin Los Angeles CA 90069 10/10/2014 $1,400,000 Demo'd 0% $1,500,000

20 PD99 1011 N. Hillcrest Road Beverly Hills CA 90210 1/15/2017 $9,500,000 Residence 0% $10,500,000

21 MR 1962 Stradella Road Los Angeles CA 90077 7/1/2015 $2,600,000 Done December 17,2017 0% $3,200,000

22 MR 15655 Woodvale Drive Encino CA 91436 5/1/2015 $1,800,000 Not on Market 100% $2,300,000

23 MR 3843 Hayvenhurst Ave Encino CA 91436 8/14/2014 $1,035,000 Done this month 100% $1,600,000

24 MR 4030 Madelia Ave Sherman Oaks CA 91403 10/25/2014 $1,325,000 Raw Land 0% $1,500,000

25 PD39 25211 Jim Bridger Road Hidden Hills CA 91302 1/15/2016 $3,100,000 Develop 30% $3,875,000

26 MR 1312 Beverly Grove Pl Beverly Hills CA 90210 8/1/2014 $3,100,000 On Market 0% $4,700,000

27 PD50 1357 Laurel Way Beverly Hills CA 90210 7/15/2015 $6,300,000 Develop 36% $8,000,000

28 PD32 1432 Tanager Los Angeles CA 90069 12/15/2015 $8,900,000 Develop 2% $12,000,000

$190,481,500 15% $215,355,000
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Interim Order 
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