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IN THE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Chapter 11
Inre:
Case No. 17-12560 (KJC)

WOODBRIDGE GROUP OF COMPANIES, LLC,
etal.’ (Jointly Administered)

Debtors. Docket Ref. No. 1833

DEBTORS OPPOSITION TO MOTION OF LISE LA ROCHELLE, ET AL.
NOTEHOLDERSTO TERMINATE EXCLUSIVITY

Woodbridge Group of Companies, LLC and its affiliated debtors and debtorsin
possession (collectively, the “ Debtors’) in the above-captioned chapter 11 cases (the “ Chapter 11
Cases’) hereby oppose the Motion of Lise La Rochelle, et al. Noteholders to Terminate

Exclusivity [Docket No. 1833] (the “ Termination Motion”) filed by certain noteholders (the“La

Rochelle Noteholders’) who seek to prematurely terminate the Debtors' plan exclusivity periods

under Bankruptcy Code section 1121(d) when the Debtors are on the precipice of filing a chapter
11 plan with broad creditor support, even though the La Rochelle Noteholders are, by their own
admission, at least “months’ away from even being in a position to formul ate a competing plan.

PRELIMINARY STATEMENT

1. Although it is not entirely clear what the La Rochelle Noteholders desire by the
Termination Motion—they appear to argue in equal parts for, on the one hand, no plan to be

confirmed pending resolution of the La Rochelle Noteholders' adversary proceeding (the

! Thelast four digits of Woodbridge Group of Companies, LLC’sfederal tax identification number are 3603.

The mailing address for Woodbridge Group of Companies, LLC is 14140 Ventura Boulevard #302, Sherman Oaks,
California91423. Dueto the large number of debtors in these cases, which are being jointly administered for
procedural purposes only, acomplete list of the Debtors, the last four digits of their federal tax identification
numbers, and their addresses are not provided herein. A complete list of thisinformation may be obtained on the
website of the Debtors' noticing and claims agent at www.gardencitygroup.com/casesWGC, or by contacting the
undersigned counsel for the Debtors.
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“Owlwood Adversary”), and, on the other hand, for the prompt presentation of competing

plans—three facts are undeniable.

@ First, the La Rochelle Noteholders do not contend that they have any
present alternative to the Debtors' soon-to-be-filed plan; on the contrary,
they solely claim that they “are prepared to put forth an aternative plan
subsequent to the determination of the outstanding adversary
proceedings.” Termination Motion Y 24 (emphasis added).

(b) Second, the La Rochelle Noteholders objective by the Termination
Motion isto significantly delay these cases and stall the positive
momentum caused by the cooperation between the Debtors and the
Committees (as hereinafter defined). 1d. 12 (“it will be months before
[the Owlwood Adversary] isfinally resolved”’) (emphasis added).

(c) Third, the La Rochelle Noteholders' sole basis to terminate exclusivity
and accomplish the foregoing is that they dislike the settlement embodied
in the Plan Term Sheet (as hereinafter defined) and to be incorporated into
the Debtors' soon-to-be-filed plan.

On these facts, it is abundantly clear that terminating exclusivity is not only improper under any
formulation of the appropriate legal test, but will jeopardize the significant progress that has been
achieved over the past several months and would threaten to add months, if not years, to these
Cases.

2. As this Court undoubtedly recalls, the first seven weeks of these cases were
marked by unceasing litigation among the Debtors, the Securities and Exchange Commission,
the Official Committee of Unsecured Creditors, and the forebearers of the Ad Hoc Noteholder

Group (the “Noteholder Group™”) and the Ad Hoc Unitholder Group (the “ Unitholder Group” and

with the Noteholder Group and the Official Committee of Unsecured Creditors, the
“Committees’). Those parties reached a settlement in January 2018 which created the
Noteholder Group and Unitholder Group, which installed a new and independent board of
managers (the “New Board”), and which led to the appointment of a new Chief Executive

Officer, anew Chief Restructuring Officer, and new bankruptcy co-counsel for the Debtors.
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Immediately thereafter, the tenor of these cases shifted markedly, as the Debtors and the
Committees began to work diligently and cooperatively to permit investors to recover as much
money as possible, as quickly as possible, and to avoid having the Debtors funds squandered by
years of litigation. In less than two months (by late March 2018), the parties reached a

settlement (the “Plan Term Sheet”) that set the framework for a plan that compromises the

numerous complex and novel legal issuesinvolved in these cases and contemplates material
recoveriesto investors. Since that time, the Debtors and the Committees have been working
cooperatively on a chapter 11 plan and disclosure statement, anticipate filing those documentsin
advance of the hearing on the Termination Motion, and are targeting a plan effective date and
initial distribution this calendar year.

3. Despite al of this progress, the La Rochelle Noteholders seek to terminate
exclusivity smply because they do not like one of the compromises reflected in the Plan Term
Sheet—namely, the compromise of the issue regarding whether noteholders are secured or
unsecured. And asistheir prerogative, the La Rochelle Noteholders have filed the Owlwood
Adversary to address that issue. The La Rochelle Noteholders are free to object to the Debtors
plan if they disagree with the plan’s substance. What they should not be allowed to do, however,
isto threaten the progress and momentum in these cases by terminating the Debtors exclusivity,
particularly as they concededly have no viable alternative plan and just seek delay.

4, The La Rochelle Noteholders have not alleged that the Debtors have sought to use
their exclusivity periods to pressure any creditors or for any improper purpose. Nor have they
alleged that the Debtors have violated any law. In fact, there is no allegation (let alone any

evidence) that the Debtors are proceeding other than in good faith. That being the case, the La

01:23337630.1



Case 17-12560-KJC Doc 2015 Filed 06/20/18 Page 4 of 14

Rochelle Noteholders fail to even begin theinquiry regarding whether “cause” exists under
section 1121(d) to justify this extraordinary relief.

LEGAL STANDARD

5. Subject to the Court’ s ability to shorten or extend these periods for “cause,”
section 1121 of title 11 of the United States Code, 11 U.S.C. 88 101-1532 (the “Bankruptcy
Code’) provides the Debtors with a 120-day exclusive period in which to propose a plan and a
180-day exclusive period to obtain acceptancesto aplan. 11 U.S.C. 88 1121(b), (c), (d). The
determination of “cause” under section 1121(d) is a highly fact-specific inquiry committed to the
bankruptcy court’s discretion. See First Am. Bank N.Y. v. SW. Gloves and Safety Equip., Inc.,
64 B.R. 963, 965 (D. Del. 1986). The burden is on the party seeking termination or reduction of
such exclusivity periods to show that “cause” exists, which has been described as a“heavy
burden.” Geriatrics Nursing Home, Inc. v. First Fidelity Bank, N.A. (Inre Geriatrics Nursing
Home, Inc.), 187 B.R. 128, 132 (D. N.J. 1995) (quoting In re Interco, Inc., 137 B.R. 999, 1000
(Bankr. E.D. Mo. 1992)) (finding that statements by creditors that they were prepared to offer
more favorable plans were insufficient cause to terminate exclusivity); In re Texaco, Inc., 81
B.R. 806, 812 (Bankr. S.D.N.Y. 1988) (denying a motion to terminate exclusivity where the
debtors were not using their exclusivity periods as a “tactical device to put pressure” on creditors
or violating any of the requirements of section 1123); In re Dow Corning Corp., 208 B.R. 661,
664 (Bankr. E.D. Mich. 1997) (identifying several factors’ that courts can consider when

deciding whether to extend exclusivity).

2 Although the Dow Corning factors, as enumerated infra in paragraph 7 and discussed in section A.2, have

not been formally adopted in the Third Circuit, they are routinely cited in pleadings in this district without dispute.
Indeed, the standard set forth in Geriatrics Nursing (a decision that would be persuasive authority for the Third
Circuit Court of Appedls, if theissue were ever raised) largely espouses the factors that are enumerated in Dow
Corning.
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6. Some courts, including the Geriatrics Nursing court that the Termination Motion
relies upon, have approached the question of “cause” to terminate (as opposed to extend) a
debtor’ s exclusivity periods by looking to whether there is evidence of gross mismanagement,
acrimonious feuding between the debtor’ s principals that is obstructing a successful
reorganization, or where exclusivity is being used as atactical device to pressure partiesto yield
to aplan they consider unsatisfactory. Inre Geriatrics Nursing Home, Inc., 187 B.R. at 132-34;
In re Lehigh Valley Prof'| Sports Clubs, Inc., No. 00-11296 DWS, 2000 Bankr. LEXIS 237, at
*14-16 (Bankr. E.D. Pa. March 14, 2000); In re Texaco, Inc., 81 B.R. a 812-13. Infact, in
denying a motion to terminate exclusivity, the Lehigh Valley court observed that in the rare
instances in which a court did terminate exclusivity, the key factors militating in favor of
termination were “the principal parties’ acrimonious relations” and “gross mismanagement by
the debtor.” Lehigh Valley, 2000 Bankr. LEXIS 237, at *15-16 (citing In re Crescent Beach Inn,
Inc., 22 B.R. 155 (Bankr. D. Me. 1982); Pickens Industries, Inc. v. Palmer, Palmer & Coffee (In
re Texas Extrusion Corp.), 68 B.R. 712 (N.D. Tex. 1986)).

7. Other courts have approached the question by analyzing alonger list of
potentially relevant factors—which factors also are used by courts to determine whether it is

appropriate to extend a debtor’ s exclusivity periods.

a the size and complexity of the case;
b. the necessity of sufficient time to permit the debtor to negotiate a plan of

reorganization and prepare adequate information;
C. the existence of good faith progress toward reorganization;
d. the fact that the debtor is paying its bills as they become due;
e whether the debtor has demonstrated reasonable prospects for filing a viable plan;
f. whether the debtor has made progress in negotiations with its creditors;

01:23337630.1



Case 17-12560-KJC Doc 2015 Filed 06/20/18 Page 6 of 14

0. the amount of time which has elapsed in the case;

h. whether the debtor is seeking an extension of exclusivity in order to pressure
creditors to submit to the debtor’ s reorganization demands; and

i whether an unresolved contingency exists.
SeeInre Dow Corning Corp., 208 B.R. at 664-65. Finally, some courts have weighed the
“overriding” and “practical” factor of “whether or not [terminating exclusivity] would facilitate
moving the case forward.” 1d. at 670; see also In re Adelphia Communs. Corp., 352 B.R. 578,
590 (Bankr. S.D.N.Y. 2006) (“[T]hetest is better expressed as determining whether terminating
exclusivity would move the case forward materially, to a degree that wouldn’t otherwise be the
case.”).

ARGUMENT

A. Each of the Traditional “ Cause” Factors Strongly Supports Denying the
Termination Motion

Regardless of the approach adopted, the result isthe same. The La Rochelle Noteholders
have failed to meet their heavy burden of demonstrating that cause exists to terminate the
Debtors exclusivity periods.’

1 No Gross Mismanagement, Acrimonious Feuding, or Tactical Delay Existsin
These Cases

Here, there is no evidence of—and the La Rochelle Noteholders do not allege any—gross
mismanagement, acrimonious feuding, or tactical delay. To the contrary, the evidence
overwhelmingly supports the opposite conclusion. The Debtors are now governed by the New
Board and managed by a new and independent Chief Executive Officer and Chief Restructuring

Officer. There has also been no feuding, internal or external; rather, by all accounts there has

3 The La Rochelle Noteholders erroneously state that the Debtors have the burden of establishing that the

factors exist. See Termination Motion at 119 (“The Debtors cannot meet their burden of establishing that cause
exists’). Inactuality, courts place the burden to terminate exclusivity squarely on the moving party. See, eg.,
Geriatrics Nursing Home, 187 B.R. at 132.
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been extensive dialogue and cooperation between the Debtors and the Committees. And the
Debtors are certainly not using their exclusivity periods for tactical delay. Merely weeks after
the installation of the Debtors new management, the Debtors, along with the Committees,
reached the Plan Term Sheet that has formed the basis for the chapter 11 plan that the Debtors
expect to file shortly.

2. Each of the Dow Corning Factors Weighs In Favor of Denying the
Termination Motion

8. An assessment of these facts and circumstances under the Dow Corning factors
leads to the same conclusion.* Cause does not exist to alter the careful balance of interests
reflected in section 1121 and deny the Debtors their statutory “first shot” to achieve a
reorganization without the distraction and interference of a competing plan.

a Sze and Complexity of the Case. These casesinvolve over 300 different
corporate entities, over 150 real propertiesin multiple states, and over 10,000 investors.
Compounding the foregoing are, among other things, the numerous complex and novel issues
surrounding the noteholders and unitholders. These circumstances would render an early
termination of the Debtors’ exclusivity periods unjust.

b. Necessity of Qufficient Time To Negotiate a Plan. The Plan Term Sheet was
signed approximately two months after the New Board was installed. Since that time, the
Debtors and the Committees have been working cooperatively to draft a chapter 11 planin

accordance with the Plan Term Sheet, and are on the precipice of filing such aplan. If the

4 The La Rochelle Noteholders assert that “many of [these] factors do not apply in this case because the

Debtors are liquidating properties’ (see Termination Motion at 17). The La Rochelle Noteholders have not cited
any support for this proposition, and the Debtors are not aware of any. Rather, the factors plainly appear fully
applicable to these cases, in which the Debtors are attempting to formulate a chapter 11 plan to cooperatively
maximize the value of their assets and avoid expensive, complex, and time-consuming litigation.
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Debtors' exclusivity periods are terminated, the Debtors will not have had sufficient time to
negotiate a plan under the circumstances of these cases.

C. Good Faith Progress Towards Reorganization and Progress in Negotiation With
Creditors. Thereisnothing in the record of these cases to suggest that the Debtors are not
proceeding in good faith towards the filing of a plan. Indeed, since the installation of the New
Board and subsequent retention of officers and counsel, the Debtors have worked cooperatively
and in good faith with the Committees, engaging in substantive and productive meetings and
exchanging documents. The Debtors submit that these efforts have allowed all stakeholdersto
make substantial, good faith, progress on the many novel and complex issues involved in these
cases, and have helped foster a constructive dialogue.

d. Reasonable Prospects For Filing A Viable Plan. The La Rochelle Noteholders
have identified no legitimate reason to conclude that a viable plan cannot be filed (despite
completely unsubstantiated allegations that the Debtors’ plan, which has not even been filed yet,
is“unconfirmable”). In fact, the prompt negotiation of the Plan Term Sheet, agreed to by each of
the Committees, strongly suggests that the Debtors do have reasonable prospects for filing a
viable plan. Whether such a plan isthe one the La Rochelle Noteholders prefer is of no moment
to the exclusivity analysis.

e Amount of Time That Has Elapsed in the Case. These cases have been pending
for roughly six and a half months, a short amount of time in cases of this size and complexity.
However, only approximately four months have elapsed since the Debtors' full new management
and advisory team has been in place. Terminating exclusivity after this short amount of time,

particularly in light of the significant progress that has been made, would be unjust.
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f. Whether the Debtors Are Paying Their Debts. The Debtors continue to make
timely payments on their undisputed postpetition obligations. As such, thisfactor weighsin
favor of denying the Termination Motion.

g. Whether the Debtors Are Seeking an Extension of Exclusivity to Pressure
Creditors to Submit to the Debtors' Reorganization Demands. To the extent applicable at all
(because the Court is adjudicating a request for termination, not extension), this factor weighs
against the relief requested by the La Rochelle Noteholders. The Debtors are not attempting to
pressure the La Rochelle Noteholders or any other creditor to agree to anything. To the contrary,
the Debtors have worked tirelessly to confer and cooperate with the various constituenciesin
these cases to maximize the value of their assets for all stakeholders.

h. Whether an Unresolved Contingency Exists. The Debtors are unaware of any
unresolved contingency that would preclude them from filing and prosecuting their proposed
plan. The entire premise of the Termination Motion is, of course, that the pendency of the
Owlwood Adversary, and, more broadly, what the La Rochelle Noteholders deem the “ $800
million guestion”—whether the notehol ders are secured—constitutes an “unresolved
contingency” requiring the termination of exclusivity. But the Debtors, with the input and
cooperation of the Committees, have reached a negotiated resolution of that issue. If thelLa
Rochelle Noteholders do not like that resolution, they may, of course, object to the plan. What

they cannot do is hold up the entire plan process because they are displeased with one aspect of

the Plan Term Sheet.
3. Terminating Exclusivity IsImpractical and Would Not Move These Cases
Forward

0. The Adelphia court held that the primary consideration should be “whether
terminating exclusivity would move the case forward materially, to a degree that wouldn’t

01:23337630.1



Case 17-12560-KJC Doc 2015 Filed 06/20/18 Page 10 of 14

otherwise be the case,” and rightly recognized that “termination of exclusivity, just afew weeks
before the Debtors might be in the position to confirm a plan, would be at odds with moving the
case forward, and could be disastrous,” asit could, among other things, “jeopardize current
fragile agreements between various stakeholders, re-ignite intercreditor disputes, and push this
process back to square one.” Adelphia, 352 B.R. at 590. See also, e.g., Dow Corning, 208 B.R.
at 670.

10. Here, it isindisputable that terminating exclusivity when the Debtors are on the
verge of filing a chapter 11 plan with broad creditor support would not only fail to move these
cases forward—as the La Rochelle Noteholders have admitted they have no alternative plan—
but could also jeopardize the tremendous progress achieved by the Debtors and the Committees
and threaten to re-open the disputes that the parties, in an effort to minimize costs and delay,
have thoughtfully and carefully determined to compromise.

11. Rather than engage with any of the above analyses, the La Rochelle Noteholders
simply ignore the well-established standards that govern requests to terminate exclusivity,
instead relying on their own unsupported assertions. First, they point out that this caseisa
liquidation (rather than a reorganization); although this representation may be true, the La
Rochelle Noteholders have not identified any reason—and the Debtors are aware of none—why
it would make termination of exclusivity any more appropriate here. Second, they argue that the
Debtors have not demonstrated that the noteholders are unsecured. As discussed at lengthin
Section B below, thisisirrelevant to the question of exclusivity; if the La Rochelle Noteholders
dislike the deal struck in the Plan Term Sheet, there are appropriate forafor that dispute. And

third, the La Rochelle Noteholders allege, with absolutely no basis, that the not-yet-filed plan is

01:23337630.1
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unconfirmable because it supposedly violates Bankruptcy Code sections 1129(a)(7)(A)(ii) (the
“best interests test”) and 1129(b) (the “cramdown” provisions). The La Rochelle Noteholders
offer no color on why these provisions are supposedly violated, and, in any event, any questions
regarding these issues are best |eft to the plan confirmation process.”

12. In addition, the La Rochelle Noteholders cite certain cases for the proposition that
permitting competing plansisin the best interests of all parties. Those cases, however, contain
vastly different facts than do the Debtors' cases. For example, Inre Sharon Steel, 78 B.R. 762,
766 (Bankr. W.D. Pa. 1987), Termination Motion 18, did, in fact, deny a motion to extend
exclusivity, but the La Rochelle Noteholders fail to mention that the court did so on account of
certain factors “threaten[ing] the survival of the debtor and requir[ing] speedier progress than has
been shown.” Similarly, the Texas Bankruptcy Court in Inre SW. Qil Co. of Jourdanton, Inc.,
84 B.R. 448, 454 (Bankr. W.D. Tex. 1987), Termination Motion § 23, did deny an exclusivity
extension, but did so because “the debtors have taken no steps to formulate a plan” and the cases
were “neither unusually large nor unusually complex.” Next, In re Mother Hubbard, Inc., 152
B.R. 189, 195 (Bankr. W.D. Mich. 1993), Termination Motion 22, is even lessrelevant, asiit
dealt with arequest by a creditor under (an old version of) Bankruptcy Rule 3016(a) to file a plan
after exclusivity had expired; the court was not asked to modify the section 1121 exclusivity
periods. And finally, Century Glove, Inc. v. First Am. Bank, 860 F.2d 94, 102 (3d. Cir. 1988),

Termination Motion 1 18, is perhaps least relevant of al, asthe Third Circuit in that case

5 The La Rochelle Noteholders also argue that because the New Board was appointed by the Court in

January, “management has been replaced and this case is akin to one where there is a trustee operating the Debtors.”
Termination Motion at 1 14. Accordingly, argue the La Rochelle Noteholders, Bankruptcy Code 1121(c)(1), which
mandates that exclusivity be terminated if “atrustee has been appointed under this chapter,” should govern. This
argument is simply not in line with the text of the statute. Bankruptcy Code 1121(c)(1) is limited to cases wherea
trustee has been appointed. In these cases, no trustee has been appointed. That the La Rochelle Noteholders believe
that any case in which prepetition management has been replaced would fall under section 1121(c)(1) isa
misreading of the statute and could also unintentionally terminate exclusivity in every bankruptcy casein which a
chief restructuring officer is appointed.
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considered, in the course of a discussion of solicitation under section 1125(b), whether to broadly
interpret section 1121 to prohibit a creditor from presenting (but not filing) a draft plan for the
consideration of another creditor.

13. In short, the La Rochelle Noteholders have cited no case with facts even remotely
analogous to the facts at bar in which a court either terminated exclusivity, or even offered dicta
suggesting that permitting a competing plan would be beneficial.

B. The La Rochelle Noteholders' Disagreement With the Plan Term Sheet Does Not
Constitute “ Cause” to Terminate Exclusivity

14. At bottom, the Termination Motion is an attack on the compromises reflected in
the Plan Term Sheet, and to be incorporated into the proposed plan. In fact, before even
discussing whether and why exclusivity should be terminated, the La Rochelle Noteholders
spend nearly half of the Termination Motion arguing (through the citation of cases and statutes)
that they hold perfected security interestsin the Debtors “Owlwood” property. The Debtors
disagree both with the La Rochelle Noteholders' conclusion regarding perfection, and with the
LaRochelle Noteholders' apparent belief that the Termination Motion is an even remotely
appropriate forum for this argument. The Debtors have previously explained why the La
Rochelle Noteholders' legal analysisisincorrect (see, e.g., Docket No. 697; Owlwood
Adversary, Docket No. 8), and, rather than repeat those arguments, simply incorporate the most
recent and relevant pleading, the Memorandum of Law in Support of Motion to Dismiss
Complaint for Declaratory Judgment, attached hereto as Exhibit A .°

15.  Thislegal disagreement, however, has no relevance to a motion to terminate

exclusivity, and is not an appropriate basis for termination of exclusivity. Courts have

6 In anutshell, and as set forth at length in the Motion to Dismiss, (i) the California Business and Professions

Code does not apply; Delaware law does, Motion to Dismiss 11 27-30; and (ii) even if the California Business and
Professions Code applied, its requirements were not met. 1d. 11 31-35.
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consistently held that a creditor’ s disagreement or displeasure with a debtor’ s plan does not
constitute “cause’ to terminate exclusivity, and this Court should find similarly in these cases.

16. For example, in Adel phia Communications, the court considered a motion to
terminate exclusivity filed by a bondholder group after the debtors proposed ajoint plan with the
officia creditors’ committee that “proposes a compromise of intercreditor disputes. . . that have
plagued this case for years.” Adelphia Communs. Corp., 352 B.R. at 582. The court observed
that the movant’s “real issueisthat other creditors. . . may not agree with the ACC Bondholder
Group’ s views of the merits of the settlement, or as to the desirability or undesirability of settling
atal.” Id. at 589. The court correctly did not view that as a proper inquiry for whether to
terminate exclusivity. Rather, the court denied the motion to terminate, and concluded that “[i]f
the ACC Bondholder Group’ s unhappiness is shared by other creditors. . . the Joint Plan will
presumably not secure the requisite votes.” 1d. at 589-90.

17. Other courts are in accord. See, e.g., Geriatrics Nursing Home, 187 B.R. at 134
(“[T]he Court cannot conclude, based on reasoning of the Bankruptcy cases treating of ‘ cause’
under 11 U.S.C. § 1121(d) (discussed supra) that the fact that one creditor constituency is not
happy with the debtor’ s plan constitutes cause to undermine the debtor’ s chances of winning
final confirmation of its plan during the exclusivity period.”); Lehigh Valley, 2000 Bankr. LEXIS
237 at *15-16 (denying creditor’ s motion to terminate because that creditor’s “aggressive
litigation posture does not constitute cause.”); In re Express One Int’l, 194 B.R. 98, 101 (Bankr.
E.D. Tex. 1996) (“Kitty Hawk would have the Court terminate exclusivity because they believe
the Kitty Hawk plan is superior to Express One’'s plan. The issue to be determined, however, is
not whether some other plan may exist which provides greater recovery; the issue is whether

debtor has been diligent in its attempts to reorganize.”); Official Unsecured Creditors Comm. v.
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Eagle-Picher Indus. (Inre Eagle-Picher Indus.), 176 B.R. 143, 147 (Bankr. S.D. Ohio 1994)
(“Where the only grounds suggested by a movant for termination of the exclusivity period in
order that it may file an alternative plan, are, first, that it has been treated unfairly because it has
been excluded from negotiations being conducted under the aegis of a mediator, and, second,
that the filing of a competing plan will expedite the prompt resolution of these bankruptcy cases,
this court is unable to find the cause required by § 1121(d).”).

CONCLUSION

For the reasons stated herein, the Debtors respectfully request that the Court deny the
Termination Motion.

Dated: June 20, 2018 /s/ Betsy L. Feldman

Wilmington, Delaware YOUNG CONAWAY STARGATT & TAYLOR, LLP
Sean M. Beach (No. 4070)
Edmon L. Morton (No. 3856)
lan J. Bambrick (No. 5455)
Betsy L. Feldman (No. 6410)
Rodney Square, 1000 North King Street
Wilmington, Delaware 19801
Tel:  (302) 571-6600
Fax: (302) 571-1253

-and-

KLEE, TUCHIN, BOGDANOFF & STERN LLP
Kenneth N. Klee (pro hac vice)

Michael L. Tuchin (pro hac vice)

David A. Fidler (pro hac vice)

Jonathan M. Weiss (pro hac vice)

1999 Avenue of the Stars, 39th Floor

Los Angeles, California 90067

Counsal and to the Debtors and Debtors in Possession
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EXHIBIT A

Memorandum of Law in Support of Motion to Dismiss Complaint for Declaratory Judgment
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Chapter 11
Inre:
Case No. 17-12560 (KJC)

WOODBRIDGE GROUP OF COMPANIES, LLC,
etal.! (Jointly Administered)

Debtors.

LISE DE LA ROCHELLE, et al.,
Plaintiffs,

Adversary Proceeding

VS. Case No. 18-50371 (KJC)

WOODBRIDGE GROUP OF COMPANIES, LLC,
etal.,

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF DEBTORS’ MOTION
TO DISMISS COMPLAINT FOR DECLARATORY JUDGMENT

! The last four digits of Woodbridge Group of Companies, LLC’s federal tax identification number are 3603.

The mailing address for Woodbridge Group of Companies, LLC is 14140 Ventura Boulevard #302, Sherman Oaks,
California 91423. Due to the large number of debtors in these cases, which are being jointly administered for
procedural purposes only, a complete list of the Debtors, the last four digits of their federal tax identification
numbers, and their addresses are not provided herein. A complete list of this information may be obtained on the
website of the Debtors’ noticing and claims agent at www.gardencitygroup.com/cases/WGC, or by contacting the
undersigned counsel for the Debtors.

01:23331851.2
D.l.8

6/18/18



Case 17-12560-KJC Doc 2015-1 Filed 06/20/18 Page 3 of 37

TABLE OF CONTENTS
Page(s)
l. INTRODUGCTION L.ttt e e s e e s e e ssb e e e nnae e e nneee e e 1
. STATEMENT PURSUANT TO FRBP 7012 AND LOCAL RULE 7012-1...........ccvuee. 3
1. BACKGROUND ...ttt e e e et a e e s e e e snbeeesnaaeennaeeans 4
V.  APPLICABLE LEGAL STANDARD .....cocotiiiiiiiieiteie ettt 6
V. ARGUMENT e e e e s e e et e s e sbb e e e e e e ebeeeanaeeennes 6
A. Count I Must Be Dismissed Because the Plaintiffs Do Not Hold Any Liens
IN REAI PIOPEITY ..ottt et 6
B. Count Il Must Be Dismissed Because the Plaintiffs Do Not Have
Perfected Security Interests in the Proceeds of the Owlwood Property ................ 11
1. The Plaintiffs Are Not Properly Perfected Under Article 9...........cccoo..... 11
2. The California Business & Professions Code Does Not Cure
Plaintiffs” Failure to Perfect Under Article 9.........cccoovvvviieiieie e, 12
C. Count I11 Must Be Dismissed Because Plaintiffs Do Not Plausibly Allege
a Constructive Trust Over or Equitable Lien in the Owlwood Property ............... 17
1. The Plaintiffs Fail to State Plausible Claims Under Applicable
NON-BanKIUPLCY LAW.......ccoeivieiiiieiiee e 17
a. The Constructive Trust Claim Fails as a Matter of State
LAWY s 17
b. The Equitable Lien Claim Fails as a Matter of State Law............. 21
2. Bankruptcy Law Precludes Application of the Equitable Remedies
Sought By PLAINTITTS. ..o 23
a. The Constructive Trust Claim is Not Viable in Bankruptcy.......... 23
b. The Equitable Lien Claim is Not Viable in Bankruptcy................ 26
CONCLUSION ...ttt bbbttt s et e bbbt bt bt e st e s e e e et et et e e beene e 29
01:23331851.2



Case 17-12560-KJC Doc 2015-1 Filed 06/20/18 Page 4 of 37

TABLE OF AUTHORITIES
Page(s)

Cases
In re Advent Mgmt. Corp.,

104 F.3d 293, 295 (9t Cir. 1997) .eiveeeieieecie ettt ans 18
Ashcroft v. Igbal,

556 U.S. 662 (2009)......ccuiiiierierieieiiesiesieste st ste e eeeeste ettt sttt ettt e sbeareereeneens 6, 16
B.A.S.S. Group, LLC v. Coastal Supply Co.,

2009 Del. Ch. LEXIS 166 (Del. Ch. June 19, 2009) .......ccceiermreriiienieieierene e seeseeneens 19
Bank of America, N.A. v. Gibson,

102 A.3d 462 (Pa. SUPET. Ct. 2014) ...ccueiiieiieie ettt 10
Carpenters Health v. Mgmt. Res. Sys. Inc.,

837 F.30 378 (30 Cil. 2016)....cuveieiieiiieiierieieiesie sttt st sse e s eseeseeseessesbesresneeseeneas 6
Cent. Cal. Equip. Co. v. Dolk Tractor Co.,

144 Cal. Rptr. 367 (Cal. APP. 1978) ..cueeiieiiie ettt 13
In re Charlton,

389 B.R. 97 (Bankr. N.D. Cal. 2008) .........ccccuerierierierierieiesesieseee e sreenis 26, 27
Cnty. of Los Angeles v. Constr. Laborers Trust Funds for S. Cal. Admin. Co.,

39 Cal. Rptr. 3d 917 (Ct. APP. 20006).....cccueeieaeeaiieiiieiesieesieeie e sie e siee e ee e saeseesreesee e e 21
Davies v. Krasna,

535 P.20 1161 (Cal. 1975) ..ot 18
In re Einoder,

55 B.R. 319, 328 (Bankr. N.D. 111 1985) .......c.coveirireeeeeeeeeeeeseesees s 27
First Fidelity Thrift & Loan Ass’n v. Alliance Bank,

71 Cal. RPLr. 2d 295 (1998) ....oiiiiiieiieeieeeie ettt sttt b ne e reene e 26
Fowler v. Fowler,

39 Cal. Rptr. 101 (Ct. APP. 1964)....ccueiieieieieiie ettt ene e 18
In re Grant Covert,

658 F. APP X 175 (3 Cir. 2016) ..oveivieieeiieieiiesie sttt 10
Hogg v. Walker,

622 A.20 648 (DEl. 1993) ...t 18

01:23331851.2



Case 17-12560-KJC Doc 2015-1 Filed 06/20/18 Page 5 of 37

Holder v. Williams,
334 P.2d 291 (Cal. Ct. APP. 1959) .uiiiieiieie ettt 21

Hopper v. Keys,
92 P. 1017 (€Al L907) weiiueeiieeie ettt sttt sta et te et re et e e e nre e e e e nre s 7

Kemp v. Countrywide Home Loans, Inc. (In re Kemp),
440 B.R. 624 (BanKr. D.N.J. 2010) .....ociueiieiiieieiiere ettt e e e e e 10

In re LDK Solar Sec. Litig.,
584 F. Supp. 2d 1230 (N.D. Cal. 2008) .......cccueueiiieiriieiienie st 6, 16

Midlantic Nat’l Bank v. Bridge (In re Bridge),
18 F.30 195 (BA Gl 1994).....ei ettt ettt e ne e sra et ne e ne et e eneens 26

Mullins v. Burtch (In re Paul J. Paradise & Assocs.),
249 B.R. 360 (D. Del. 2000) .....ccciuteereiierieiaiisiesieiate et ettt sne e neens 25

Myles v. United States,
416 F.3d 551 (7th Cir. 2005) ....eveveiiiiieieieiiesieiesesieesie sttt es et sbeseasesbeseenessenees 1

Neilson v. Chang (In re First T.D. & Investment, Inc.),
253 F.3d 520 (9t Cir. 2001) ...ocveevieie e e et passim

Neilson v. Dwyer (In re Cedar Funding, Inc.),
2011 Bankr. LEXIS 3487 (Bankr. N.D. Cal. Sept. 12, 2011) ...cccccoviviiiiiiineeeeienie e 16

Pell v. E.l. DuPont de Nemours & Co. Inc.,
539 F.3d 292 (3d Cir. 2008)......cueiieiiiaieiieeiieeieseeseeie e e esaesaesreesaesseesseesesseesraeaenneenees 21,23

Pension Ben. Guar. Corp. v. White Consol. Indus., Inc.,
998 F.2d 1192 (3d Cil. 1993)...cueiiieeieeiieiieeie st ste et te et sta et e e esraebe e e e s raenneanaesnaennes 4

Pike v. Commodore Motel Corp.,
1986 Del. Ch. LEXIS 485 (Del. Ch. NOV. 14, 1986)......cc.ccceiiiirieiriiieeeeeeiesie e 19

In re Real Estate Assocs. P’ship Litig.,
223 F. Supp. 2d 1109 (C.D. Cal. 2002) .......ccccueieieieienieiiesiesiesiese e 18,21

In re Rettig,
32 B.R. 523 (BanKr. D. Del. 1983) ......ccuoiiiiiiiiiieiieee e 28

Rollins v. Neilson (In re Cedar Funding, Inc.),
408 B.R. 299 (Bankr. N.D. Cal.) ...ccooiiiiiiiiieieee e 21,23

Schmidt v. Skolas,
TT0 F.30 241 (30 Cir. 2014) ...ttt ettt sseesbe et esreenteeneesneennes 4

01:23331851.2



Case 17-12560-KJC Doc 2015-1 Filed 06/20/18 Page 6 of 37

In re Silver Dollar, LLC,
388 B.R. 317 (Bankr. E.D. Tenn. 2008) .........ccceeverieiiiereeieesiesieaieseesie e see e seesae e enee s 6, 16

Singh v. Att’y Gen. of the United States,
677 F.3d 503 (3d Cir. 2012)...c.eciieeieieeiesieieiesie ettt 23,24, 26

Small v. Beverly Bank,
936 F.2d 945 (7th Cir. 1991) ..ooeiieiiiiiiiieieie e bbbt 27

Sywilok v. IRS (In re Gianninoto),
539 B.R. 452 (Bankr. D.N.J. 2015) .....ccuiiiiiiiiieieiiesie e 27

In re Tleel,
876 F.2d 769 (9th Cir. 1989) .....ccviiiiiieeiieieeese ettt reareena e 25

True Traditions, LC v. Wu,
552 B.R. 826 (N.D. Cal. 2015) ....ccceeiiiiieiieie ettt 18

Wallace v. Bonner (In re Bonner),
2014 Bankr. LEXIS 896 (B.A.P. 9th Cir. Mar. 6, 2014) ........ccccviiiiiieieieneie s 25, 27

Walsh v. Majors,
49 P.20 598 (Cal. 1935) ....iiiiiuieieciieieie ettt ettt re e naene e 22

Webster v. Lazin (In re Millennium Prods., Inc.),
2002 Bankr. LEXIS 621 (Bankr. D.D.C. June 11, 2002) ........ccccereririnininienene e 27

XL/Datacomp v. Wilson (In re Omegas Group, Inc.),
16 F.3d 1443 (6th Cir. 1994) ..ooeiiiecece et sre e 24, 26

Statutes & Rules

O S T G I 0 TSSO P PP PR PR 24
L1 U.S.C. 8 5A4(A) ovvrrereeeeeeeeeeeeeeee e esees e s es e seees e s eeesee e s s es e ee s et ee s st ees e 24, 25, 27
11 U.S.C. 8 5A4(A)(1) vvveveeeeeeee e eeeeeeeeeseeeeeeeese e ee e e s es e ee s ee e es et s s r e 25, 27
11 U.S.C. 8 5A4(A)(3) ervrrvrrererererereeeeeeseeeseeeseeessessseeseeesssese s eesseeseeessees s ess e s eeseses e as e 3, 25, 26
Cal. Bus. & Prof. Code § 10012 .......ccooiiriiiirieiieieisieee e 15, 16
Cal. BUS. & Prof. Code § 10131 ....c.eiiiiiieiieiiiieiieieie e 13,15
Cal. BUS. & Prof. CoO8 8 10131, ..ooiiiieeeeee oottt ettt e e e e e e e e et e e e e eeeeeeenanes 13, 15
Cal. Bus. & Prof. Code § 10233 .......cooiiiieieiiiierieee st 13, 16, 17
Cal. BUS. & Prof. C00e § 10233(8) .. ..eeveeurereeieieriesiesiesiiseeeeee ettt 16
01:23331851.2



Cal.
Cal.
Cal.
Cal.
Cal.
Cal.
Cal.
Cal.
Del.
Del.
Del.
Del.
Del.
Del.
Del.
Del.
Del.
Del.
Del.
Fed.
Fed.
Fed.
Fed.
Fed.

Fed.

01:23331851.2

Case 17-12560-KJC Doc 2015-1 Filed 06/20/18 Page 7 of 37

BuS. & Prof. Code § 10233.2 ......ociie ettt passim
BUS. & Prof. Code § 10238 .........cccoiiiriiieiiierieeee e 16
O A O To T I 2 SO OT SO RPPR 7,27
CIV. COUR 8 2224 ...t bbbttt bbbt 18
COM. €O § L30L....uiueiieiereiieieieree ettt ettt ettt ettt ettt ne st s s e 9
Com. COdE 8 9L02(A)(7L)..evverreereeereeeieeieeieseesteeeeseesteestesraesteetessaessaesseaseesreeseaneesseeseeeneenres 11
COM. COUE 8 930L(L) .veveerierierieierieste sttt e e e te sttt be et e e e eesbesbesbeaseereeneeneeneas 11, 14
(07014 R @oT0 [SRo I 10 (=) ST 11
Code ANN. tit. 6, § 1-201(20) .....eeovereeeeeeeeeeeeeeeeeeeeeeeeeeeeees e e eee e 10
Code ANN. tit. 6, 8 1-301(2), (C) .eveerverrerrreeeieerieeieeseesieeeesee e eseesreesreeeesseesreansesreesreenaesneesseas 9
Code ANN. TIt. 6, 8 3-102(8) ..verveeverreeiieerieeiie e ste et e ettt sreeaesre e ne e e 9
Code ANN. tit. 6, § 9-102(2)(65) .+ .vevererrerererierieieese ettt se e see e 12
Code ANN. tit. 6, 8 9-102(8) (71)...ueeueieeiieeie ettt 11
Code Ann. tit. 6, 8 9-109(2) (1), (B) cveeeereeriieieseere e 12
Code ANN. tit. 6, § 9-30L(1) ....vovereeeeeeeeeeeeeeeeeeeeees e eeeee e 11, 14
Code ANN. tit. 6, 8 9-307(€) +v.vereerereereeririerieiete ettt sttt sttt re e 11
Code ANN. TIL. 6, 8 9-312(8) ..veovvereeeieiie ettt 12,14
Code ANN. tit. 6, 8 9-3L13(8) +eververerrrrierieiirieiee ettt ettt 12,14
Code ANN. tit. B, 8 9-3L7(2)(2) . e viveverereriririeieieerisieieie et 3,26, 27
R.BANK. P 7000 .. bbbttt bbb 1
RUBANK. P. 7012 . bbbt 3
R BANK. P. 70L2(D) cvvoovvoeeeeeeeeeeeeee e eeee e ee e e s s s sees s s e es e s es s e s es e er s s 3
R CHV. P L0(8) oottt 1
R CHV. P LO(C) oot s e e s es et ee s s es et ee e s e es e enens 2
R. CiV. PLL2(D)(6)nvvvveiereieieieieee sttt ettt 1,4,6



Case 17-12560-KJC Doc 2015-1 Filed 06/20/18 Page 8 of 37

=0 B S V] o T USROS 2,4,16
Local Bankr. RUIE 7OL2-1........ciiiiiiiiieeee e 3
Other Authorities
5 COLLIER ON BANKRUPTCY { 544.03 (Alan N. Resnick & Henry J. Sommer, eds.,

16tN 0. 2018) ..ttt bbb 3
8 WITKIN SUMMARY OF CAL. LAW, SECURITY TRANSACTIONS IN REAL PROPERTY

§ 55 (1Lt 0. 2017 cvvooveeeeeeeeeeee oo 7
A2 CAL. JUR. 3D LIENS 8 L0 ...ttt ettt 21
51 AM. JUR. 2D LIBNS 8 34 21
RESTATEMENT OF THE LAW 3D, RESTITUTION AND UNJUST ENRICHMENT, 8 55......ccooiviiiiins 19
RESTATEMENT OF THE LAW 3D, RESTITUTION AND UNJUST ENRICHMENT, § 58......cccvvvvviiiiiinn. 23

01:23331851.2



Case 17-12560-KJC Doc 2015-1 Filed 06/20/18 Page 9 of 37

Woodbridge Group of Companies, LLC and its affiliated debtors and debtors in
possession (collectively, the “Debtors”), some or all of which are defendants in the above-

captioned adversary proceeding (the “Adversary Proceeding”),? hereby submit this

Memorandum of Law in support of their motion (the “Motion”) for entry of an order dismissing
the Complaint for “failure to state a claim upon which relief can be granted,” FRCP 12(b)(6); see
FRBP 7012.

I. INTRODUCTION?®

1. This Adversary Proceeding concerns “the real property located at 141 South

Carolwood Drive, Holmby Hills, California” (the “Owlwood Property”), see Compl. § 55, which

the Plaintiffs admit is owned by Sturmer Pippin Investments, LLC (“Sturmer Pippin”), one of the

Debtors, see id. 1 58-60. The Plaintiffs claim to have lent funds to Woodbridge Mortgage
Investment Fund 3A, LLC (“Fund 3A”), also one of the Debtors, which the Plaintiffs claim in
turn lent funds to Sturmer Pippin, the owner of the Owlwood Property. See id. ] 47-48, 53, 55—
58, 65. In connection with their loans to Fund 3A, the Plaintiffs claim to have been granted

certain security interests by Fund 3A. See Compl. {1 61, 66, 69. Nowhere in their Complaint do

2 There is uncertainty as to precisely which Debtors are defendants in the Adversary Proceeding given the

non-compliance by the plaintiffs (the “Plaintiffs”) with Rule 10(a) of the Federal Rules of Civil Procedure
(“FRCP”), made applicable herein by Rule 7010 of the Federal Rules of Bankruptcy Procedure (“FRBP™). In
violation of the requirement that the caption of an initial pleading such as a complaint “name all the parties,” FRCP
10(a) (emphasis added), Plaintiffs’ Complaint for Declaratory Judgment that Plaintiffs are Secured Creditors of the
Debtors with a Valid, Perfected, First Priority Lien in Certain Real Property, and/or Proceeds from Sale of Certain
Real Property [Adv. Docket No. 1] (the “Complaint”) identifies the defendants only as “Woodbridge Group of
Companies, LLC, et al.” in both the caption and the body, see Compl. § 17. Myles v. United States, 416 F.3d 551,
551 (7th Cir. 2005) (“to make someone a party the plaintiff must specify him in the caption”).

3

The Complaint is built on a fiction: that the documents the Plaintiffs received and the representations made
to them were consistent with the underlying transactions and that the money they invested was actually channeled
directly into the property in which they thought they were investing. The reality is vastly different. However, solely
for purposes of the Motion, the Debtors assume that the documents on which the Complaint relies accurately reflect
the transactions described and referred to therein. To be clear, that the Debtors are engaging the Plaintiffs’ theories
on the Plaintiffs’” terms is not and should not be deemed or construed to be an admission as to the occurrence, nature,
or character of these or any other transactions.

01:23331851.2
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the Plaintiffs claim that they lent any money to Sturmer Pippin (the owner of the Owlwood
Property), or that Sturmer Pippin granted them any security interest.

2. Based on the foregoing allegations, the Plaintiffs seek a declaration that they hold
“pre-petition valid, perfected, first priority liens” against the Owlwood Property itself (Count 1),
see Compl. 111 & 83-89; or, alternatively, “pre-petition valid, perfected, first priority liens
against any and all proceeds from the sale and/or liquidation” of the Owlwood Property (Count
I1), see id. 1 1 & 90-96; or, alternatively, some type of “constructive trust” or “equitable lien”
against the Owlwood Property or any proceeds therefrom (Count I1), see id. § 1 & 97-99.

3. The allegations of the Complaint, together with the facts apparent from the
documents appended to the Complaint, see FRCP 10(c) (“A copy of a written instrument that is
an exhibit to a pleading is a part of the pleading for all purposes.”), and the facts of which the
Court may properly take judicial notice under Rule 201 of the Federal Rules of Evidence
(“ERE”), demonstrate that the Plaintiffs are not entitled to any of the three alternative
declarations they seek.

4, First, by the Plaintiffs” own telling, neither the owner of the Owlwood Property
(Sturmer Pippin) nor its purported lender (Fund 3A) ever granted the Plaintiffs a lien in any real
property. Instead, Fund 3A purported to grant the Plaintiffs a security interest in a loan that
Fund 3A purportedly extended to Sturmer Pippin. At most, the Plaintiffs have a security interest
in that loan—not in the Owlwood Property itself. This is fatal to Count I of the Complaint.

5. Second, the basis of the Plaintiffs” claimed lien on proceeds from the Owlwood
Property appears to be their claimed security interest in the alleged loan made by Fund 3A to
Sturmer Pippin. Even assuming for the sake of argument that such a loan was made, and further

assuming arguendo that a security interest in such loan could somehow translate into a security

01:23331851.2



Case 17-12560-KJC Doc 2015-1 Filed 06/20/18 Page 11 of 37

interest in the proceeds of any sale of the Owlwood Property, Count 11 of the Complaint still fails
because it seeks a declaration that the Plaintiffs hold a perfected security interest.* Any security

interest that the Plaintiffs may have is unperfected: The Plaintiffs admit that they do not possess

the underlying loan documents, and the Court may take judicial notice of the absence of any filed
UCC-1 financing statement.

6. Finally, the two fallback theories—constructive trust and equitable lien—fail
because the Plaintiffs do not (because they cannot) allege that their funds can be traced to the
Owlwood Property. The absence of any nexus between the Plaintiffs” money and the property
over which they seek to impose a constructive trust or equitable lien is fatal to the equitable
remedies at issue. Even assuming, arguendo, that the Plaintiffs could properly plead tracing
under state law, Count 111 would still fail as a matter of federal bankruptcy law, which prohibits
the postpetition imposition of a constructive trust or equitable lien.

Il. STATEMENT PURSUANT TO FRBP 7012 AND LOCAL RULE 7012-1

7. Pursuant to FRBP 7012(b) and Rule 7012-1 of the Local Rules of Bankruptcy
Practice and Procedure of the United States Bankruptcy Court for the District of Delaware, the

Debtors hereby consent to entry of a final order or judgment by this Court.

4 Plaintiffs” use of the term “perfected” is no accident, as perfection is critical to defeating the rights of a

trustee or debtor-in-possession. 11 U.S.C. § 544(a)(3) (real property); DEL. CODE ANN. tit. 6, § 9-317(a)(2)
(personal property); 5 COLLIER ON BANKRUPTCY ] 544.03 (Alan N. Resnick & Henry J. Sommer, eds., 16th ed.
2018) (same).
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I1l. BACKGROUND”

8. Sturmer Pippin owns the Owlwood Property. Compl. 159. The Plaintiffs are not
in contractual privity with Sturmer Pippin and are not creditors of Sturmer Pippin. See generally
id. 17 55-71 (describing contracts between Plaintiffs and Fund 3A) & Exs. 1 & 2 (exemplary
loan and collateral documents between Plaintiffs and Fund 3A). Instead, they are at most only
lenders to Sturmer Pippin’s lender, Fund 3A. See id.

9. By the Plaintiffs’ telling, Fund 3A made a $63 million loan to Sturmer Pippin (the
“Pledged Loan™), which loan was secured by a first lien on the Owlwood Property in favor of

Fund 3A. The Plaintiffs, in turn, made their own loans (the “Noteholder Loans”) to Fund 3A

“for the stated purpose” of funding the loan from Fund 3A to Sturmer Pippin. See Compl.

11 57-58. The Plaintiffs do not allege that Fund 3A actually used the funds raised from the
Plaintiffs in a manner consistent with this “stated purpose.” The Complaint contains no
allegations regarding how the Debtors actually used or disposed of the funds they received from
the Plaintiffs.

10.  The Plaintiffs entered into written loan agreements (the “Noteholder Loan

Agreements”) with Fund 3A, and Fund 3A executed promissory notes in favor of the Plaintiffs

(the “Notes” and, together with the Noteholder Loan Agreements, the “Noteholder Loan

Documents”).® Sturmer Pippin is not a signatory to any of the Noteholder Loan Documents.

> Consistent with the FRCP 12(b)(6) standard, the factual background set out in this section is based solely
on the well-pled allegations set forth in the Complaint, including the documents appended thereto, as well as matters
of which the Court may take judicial notice pursuant to FRE 201. See generally Schmidt v. Skolas, 770 F.3d 241,
249-50 (3d Cir. 2014) (““To decide a motion to dismiss, courts generally consider only the allegations contained in
the complaint, exhibits attached to the complaint and matters of public record.”” (quoting Pension Ben. Guar. Corp.
v. White Consol. Indus., Inc., 998 F.2d 1192, 1196 (3d Cir. 1993)). The Debtors dispute many of the facts alleged,
but accept them as true solely for purposes of the Motion, as FRCP 12(b)(6) requires.

6 An exemplar Noteholder Loan Agreement and associated Note are attached as Exhibits 1 and 2 to the

Complaint.
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11. Pursuant to the Noteholder Loan Agreements, Fund 3A purported to grant the
Plaintiffs security interests in: (i) the Pledged Loan; (ii) the promissory note evidencing the

Pledged Loan (the “Underlying Note”); (iii) the mortgage or deed of trust securing the Pledged

Loan with an interest in the Owlwood Property (the “Underlying Mortgage™); and (iv) title

insurance policies and such other instruments or documentation as may be executed and
delivered to Fund 3A in conjunction with the Pledged Loan (collectively with the Pledged Loan,

the Underlying Note, and the Underlying Mortgage, the “Underlying Loan Documents™).

12. Fund 3A executed (i) an Assignment of Promissory Note and Mortgage (the

“Note Assignment”), and (ii) a Collateral Assignment of Note, Mortgage, and Other Loan

Documents (the “Collateral Assignment” and, together with the Note Assignment, the

“Assignments,” unexecuted forms of which are included in Exhibit 1 to the Complaint). The
Assignments were issued “[a]s additional security for the” Noteholder Loans. See Compl. § 69;
see also Note Assignment at p.1 (recital stating that Underlying Loan Documents are being
assigned “as security for the [Noteholder Loan]”); Collateral Assignment, § 2 (stating that
collateral is assigned “[a]s security for the performance of all obligations of [Fund 3A] to
[applicable Plaintiff]”). Both of the Assignments are clear that Fund 3A shall be the party that
will continue to receive the benefits of and exercise rights under the Underlying Loan
Documents unless and until the occurrence of an Event of Default (as defined in the applicable
Collateral Assignment). See Note Assignment, § 1 (Fund 3A “shall be entitled to collect all
payments of interest and all scheduled payments of principal ... on the [Underlying Loan
Documents]” unless and until an Event of Default has occurred); Collateral Assignment, § 5

(“[Applicable Plaintiff] hereby grants [Fund 3A] the right to continue to receive the benefits of,
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and exercise the rights under, the Underling [Loan] Documents unless an Event of Default ...
exists[.]”).

13. One final background fact of which the Court may properly take judicial notice is
the absence of any filed UCC-1 financing statement as against Fund 3. See Stern Decl. { 2 & Ex.
A. The Complaint does not allege that there was any filed UCC-1 financing statement, and
indisputably reliable public records confirm such absence. See generally In re Silver Dollar,
LLC, 388 B.R. 317, 329 (Bankr. E.D. Tenn. 2008) (taking judicial notice of UCC-1 financing
statement); cf. In re LDK Solar Sec. Litig., 584 F. Supp. 2d 1230, 1240 (N.D. Cal. 2008) (taking
judicial notice of the lack of publicly filed restatement of financial condition).

IV. APPLICABLE LEGAL STANDARD

14.  The question before the Court is whether the Complaint “contain[s] sufficient
factual matter, accepted as true, to ‘state a claim for relief that is plausible on its face.”” Ashcroft
v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570
(2007)). In making this determination, the Court must first “peel away those allegations that are
no more than conclusions and thus not entitled to the assumption of truth,” and then examine the
remaining “well-pled allegations, assume their veracity, and determine whether they plausibly
give rise to a right to relief.” Carpenters Health v. Mgmt. Res. Sys. Inc., 837 F.3d 378, 382 (3d
Cir. 2016) (footnotes and internal quotation marks omitted). See also supra note 5 (describing
the types of materials that may be considered on an FRCP 12(b)(6) motion to dismiss).

V. ARGUMENT

A Count | Must Be Dismissed Because the Plaintiffs Do Not Hold Any Liens in Real
Property

15.  Count | of the Complaint seeks a declaratory judgment to “determine the validity,

priority, or extent of the Plaintiffs’ liens or other interests in the Owlwood [Property].”
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Compl. § 84. In their Prayer for Relief, the Plaintiffs seek a judgment “[d]eclaring that the
Plaintiffs hold pre-petition, valid, perfected, first priority liens against the Owlwood [Property]
at some other time prior to the Petition Date” (emphasis added). Count | must be dismissed
because the facts alleged in the Complaint do not plausibly support the conclusion that Plaintiffs
hold a lien (much less a valid, perfected, first priority lien) in the Owlwood Property, and in fact
the documents attached to the Complaint expressly refute that contention.

16. To have a perfected security interest in real property, the putative secured creditor
must have a recorded mortgage or deed of trust executed in its favor and duly recorded in the
land records as against the real property. See CAL. Civ. CoDE § 1214; Hopper v. Keys, 92 P.
1017, 1020 (Cal. 1907) (“That the recordation of the mortgage, under our present system, is one
of the necessary and indispensable requisites to protect the rights of the mortgagee against
creditors of the mortgagor and subsequent purchasers and encumbrancers of the property in good
faith and for value, is a self-evident proposition.”); 8 WITKIN SUMMARY OF CAL. LAW, SECURITY
TRANSACTIONS IN REAL PROPERTY § 55 (11th ed. 2017) (“[T]he California real property
recording system gives priority to the person whose instrument is first recorded, if that person is
a bona fide purchaser or encumbrancer without notice of prior interests. Any subsequently
recorded mortgage is inferior.”). That has not occurred here and that is fatal to the Complaint’s
first claim. The Plaintiffs acknowledge that Sturmer Pippin—not Fund 3A—is the entity that
owns the Owlwood Property, see Compl. {1 59, and nowhere in the Complaint do the Plaintiffs
allege that Sturmer Pippin granted the Plaintiffs liens in the Owlwood Property—Iet alone that
any such liens were duly recorded in the land records against the Owlwood Property. To the
contrary, the borrower under the Noteholder Loans is Fund 3A. Fund 3A does not own the

Owlwood Property and could not and did not grant the Plaintiffs liens in the Owlwood Property.
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Consistent with the documents attached to the Complaint, paragraph 61 of the Complaint alleges
that the collateral for the Noteholder Loans consists of the Underlying Loan Documents and does
not include the Owlwood Property itself.

17. The Plaintiffs obliquely suggest that a lien in the Owlwood Property may have
arisen from the Assignments. See, e.g., Compl. { 70 (alleging that “Fund 3A, by and through the
Collateral Assignment intended, and did exchange to the Plaintiffs, Fund 3A’s interest in the real
property contract between Fund 3A and Sturmer Pippen for the Owlwood Estate”); id. 71
(alleging that “Fund 3A, by and through the Collateral Assignment, exchanged to the Plaintiffs,
the promissory note secured by Sturmer Pippen’s lien on the Owlwood Estate”). The Plaintiffs
appear to assert that Fund 3A transferred (or, in the Plaintiffs’ words, “exchanged”) the
Underlying Loan Documents to the Plaintiffs such that the Plaintiffs “hold first position liens on
the Owlwood estate....” Id. | 74.

18. There are multiple flaws in this theory. First and foremost, it is not what the
documents say. The terms of the documents attached to the Complaint make clear that the
Assignments were made solely as security for the Noteholder Loans, plainly contradicting the
Plaintiffs” argument that there was any transfer or “exchange” of Fund 3A’s interest in the
Underlying Loan Documents:

e The form of Note Assignment attached as Exhibit B to the Noteholder
Loan Agreement as Exhibit B expressly states that Fund 3A is assigning
its interest in the Assigned Documents (as defined in the Note
Assignment) *“as security for” the “term loan” extended by Mr. Faudel
to Fund 3A. Further, the Note Assignment provides that “[s]o long as no
Event of Default shall have occurred, Assignor [Fund 3A] shall be entitled
to collect all payments of interest and all scheduled payments of principal
... on the Assigned Documents.” Note Assignment, § 1.

e The form of Collateral Assignment attached as Exhibit C to the
Noteholder Loan Agreement also makes clear that the Underlying Note

and Underlying Mortgage were assigned to Mr. Faudel “[a]s security for
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the performance of all obligations of Borrower [Fund 3A] to Lender
[Mr. Faudel] under the Note.” Collateral Assignment, § 2 (emphasis
added). The Collateral Assignment further provides that Fund 3A shall
“continue to receive the benefits of, and exercise the rights under, the
Underlying Documents unless an Event of Default ... exists .... 1d., 8§ 5.

19. Based on the plain terms of the documents that the Plaintiffs signed, they
provided loans to Fund 3A and were to receive a security interest in the Underlying Loan
Documents between Fund 3A and Sturmer Pippin. The transaction documents unambiguously
provide that the upside to each Plaintiff was capped at the stated obligations owed to it by Fund
3A. There is no plausible claim that there was any exchange.

20.  Second, Article 3 of the Delaware Uniform Commercial Code,” governs the
transfer of “instruments” such as the Underlying Notes. See DEL. CODE ANN. tit. 6, § 3-102(a).
Under Article 3, transfer or “negotiation” of an instrument is defined as “a transfer of
possession ... of an instrument by a person other than the issuer to a person who thereby
becomes its holder.” 1d., 8 3-201(a) (emphasis added). Article 3 makes clear that “negotiation”
(i.e., transfer of an instrument) cannot occur until both possession of the instrument is transferred
and the instrument is endorsed in favor of the transferee. See id., § 3-201(b).

21. Here, the Plaintiffs concede that they are not in possession of any of the
Underlying Loan Documents, including the Underlying Note. See Compl. {43 & 75. Nor do
they allege that the Underlying Note was endorsed to any of the Plaintiffs. In the absence of
such delivery and endorsement, the Underlying Note was not “negotiated” to the Plaintiffs. The

Plaintiffs” lack of possession means that they are not “holders” of the Underlying Note under the

! The Noteholder Loan Documents attached to the Complaint reflect the parties’ agreement that Delaware

shall govern. Under the Uniform Commercial Code, the parties’ choice-of-law provision is binding except to the
extent that one of certain Uniform Commercial Code provisions specifies the applicable law. See DEL. CODE ANN.
tit. 6, § 1-301(a), (c); CAL. Comm. CODE, 8 1301(a), (c). Accordingly, the Article 3 analysis herein cites to the
Delaware Uniform Commercial Code.
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Delaware Uniform Commercial Code. See DEL. CODE ANN. tit. 6, 8 1-201(20) (defining
“holder” of a negotiable instrument as “[t]he person in possession of a negotiable instrument that
is payable either to bearer or to an identified person that is the person in possession”). Because
the Plaintiffs are not “holders” of the Underlying Note, they are not “person[s] entitled to
enforce” the Underlying Note by pursuing a mortgage remedy. See id., 8 3-301 (defining
“person entitled to enforce” in pertinent part as “(i) the holder of the instrument [or] (ii) a
nonholder in possession of the instrument who has the rights of a holder”).

22.  The decision in Kemp v. Countrywide Home Loans, Inc. (In re Kemp), 440 B.R.
624 (Bankr. D.N.J. 2010), is instructive. There, Countrywide filed a proof of claim in its
capacity as servicer for the Bank of New York. Id. at 626. As of the time of the filing of the
proof of claim, Countrywide had assigned the debtor’s mortgage to the Bank of New York, but
Countrywide did not transfer possession of the associated note to the Bank. Id. at 629.
Following a thorough analysis of New Jersey’s Uniform Commercial Code (which is identical in
all material respects to the Delaware Uniform Commercial Code), the court determined that the
fact that Bank of New York never had possession of the underlying note was fatal to its
enforcement, notwithstanding that the note was referenced in the recorded assignment of
mortgage. Id. at 629-30 & 633. Accordingly, the court sustained the debtor’s objection to the
proof of claim. Id. at 634. See also In re Grant Covert, 658 F. App’x 175, 177 (3d Cir. 2016)
(under analogous provisions of New Jersey UCC, “whoever was in possession of the note would
become the ‘holder’ of the note, and would be entitled to enforce the note”); Bank of America,
N.A. v. Gibson, 102 A.3d 462, 466 (Pa. Super. Ct. 2014) (analyzing analogous provisions of
Pennsylvania’s UCC and concluding “[t]he record in this case clearly shows that Bank of

America holds the note, and therefore” has standing to enforce the mortgage).
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23. Similarly, here Fund 3A, the person in possession of the Underlying Note, is the
holder of the Underlying Note and the only party entitled to enforce it. To be clear, the Debtors
do not dispute that the Plaintiffs hold claims against Fund 3A pursuant to the Noteholder Loan
Documents. However, the Plaintiffs fail to allege any plausible, enforceable claim against
Sturmer Pippin or any lien in real property owned by Sturmer Pippin.

B. Count Il Must Be Dismissed Because the Plaintiffs Do Not Have Perfected Security
Interests in the Proceeds of the Owlwood Property

24. Count Il seeks a judgment declaring that the Plaintiffs hold perfected liens in the
proceeds of the Owlwood Property. See Compl. 11 90-96 & Prayer for Relief. Liberally
construed, the Plaintiffs appear to claim a lien on proceeds from the Owlwood Property on
account of their alleged security interest in the alleged loan made by Fund 3A to Sturmer
Pippin.® This argument has multiple flaws, but for purposes of the Motion, the Court need only
determine that the Plaintiffs’ alleged security interests in the Underlying Loan Documents are
not perfected. That conclusion is sufficient to dispose of Count I1.

1. The Plaintiffs Are Not Properly Perfected Under Article 9

25.  Under the Uniform Commercial Code, as adopted by Delaware,” the Underlying

Loan Documents are personal property—specifically, promissory notes and instruments—the

8 Cf. Objection of Lise la Rochelle, et al. Noteholders to the Motion of the Official Committee of Unsecured

Creditors for ... Leave, Standing and Authority to Prosecute Certain Causes of Action on Behalf of Certain Debtors
and their Estates [Bankr. Docket No. 1625] (the “Objection to Committee Standing Motion™), at 11 5-9 (asserting a
“first priority lien in [the Owlwood Property],” but relying extensively on California Business and Professions Code
section 10233.2, which expressly applies only for purposes of Articles 3 and 9 of the California Commercial Code).

9

Under the Uniform Commercial Code, as adopted in both California and Delaware, “[e]xcept as otherwise
provided in this section, while a debtor is located in a jurisdiction, the local law of that jurisdiction governs
perfection, the effect of perfection or nonperfection, and the priority of a security interest in collateral.” DEeL. CODE
ANN. tit. 6, § 9-301(1); see also CAL. ComM. CODE, § 9301(1) (same). Under Article 9, a limited liability company
is “located” in the state in which it was organized. See DEL. CODE ANN. tit. 6, 88 9-307(e) & 9-102(a)(71); see also
CAL. ComM. CODE, 88 9307(e) & 9102(a)(71). Here, Fund 3A is a Delaware limited liability company, see Compl.
1 17, and thus the Delaware Uniform Commercial Code “governs perfection [and] the effect of perfection or
nonperfection.” DEL. CODE ANN. tit. 6, § 9-301(1); see also CAL. ComM. CoDE § 9301(1) (same). Furthermore, all
of the loan documents attached to the Complaint provide that Delaware law shall govern.
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perfection of which is governed by Article 9 of the Delaware Uniform Commercial Code.*
Under the Delaware Uniform Commercial Code, perfection of a security interest in a promissory
note or instrument granted to secure an obligation can only be achieved through possession of
the note or instrument, or by the filing of a UCC-1 financing statement with respect to the
instrument. See DEL. CODE ANN. tit. 6, 8§ 9-312(a) & 9-313(a).

26. Here, the Plaintiffs admit that they have never had possession of the Underlying
Loan Documents, see Compl. § 43, which they allege were in Fund 3A’s possession, id. § 75.
Nor does the Complaint allege that any of the Plaintiffs filed a UCC-1 financing statement in
Delaware naming Fund 3A as debtor. Accordingly, the Plaintiffs do not hold properly perfected
security interests in the Underlying Loan Documents.

2. The California Business & Professions Code Does Not Cure Plaintiffs’
Failure to Perfect Under Article 9

27.  The Complaint obliquely references the California Business and Professions Code

(“Cal. B&P Code”), but does not explain how, if at all, it applies to this Adversary Proceeding.

In their Objection to Committee Standing Motion, the Plaintiffs have suggested that their failure
to properly perfect their security interests under Article 9 of the Delaware Uniform Commercial
Code can be cured by section 10233.2 of the Cal. B&P Code and a Ninth Circuit case
interpreting that section, Neilson v. Chang (In re First T.D. & Investment, Inc.), 253 F.3d 520

(9th Cir. 2001). See Bankr. Docket No. 1625 at 1 5-9.

10 See DEL. CODE ANN. tit. 6, 88 9-102(a)(65) (definition of “promissory note™) & 9-102(a)(47) (definition of
“instrument” as the terms is used in Article 9). Article 9 of the Delaware Uniform Commercial Code applies to any
transaction that creates a security interest in personal property. 1d. § 9-109(a)(1), (3).
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28.  Asathreshold matter, Cal. B&P Code § 10233.2 expressly applies only “[f]or
purposes of Division 3 ... and Division 9 ... of the Commercial Code.”** Accordingly, it has no
application for purposes of determining whether the Plaintiffs hold valid, perfected liens in real
property. At most, Cal. B&P Code could theoretically—under circumstances entirely different
from those alleged in the Complaint—cure the Plaintiffs’ failure to perfect their security interests
in personal property (i.e., the Underlying Loan Documents). However, as explained below, Cal.
B&P Code 8§ 10233.2 has no bearing on whether the Plaintiffs are perfected as (i) the Plaintiffs’
documents all explicitly contain Delaware choice of law provisions, and, (ii) under applicable
law, Delaware law would apply even in the absence of such a choice of law provision.
Additionally, even if the California statute were applicable, its requirements were plainly not met
here.

29. Cal. B&P Code § 10233.2 provides that as a matter of California law, if the
criteria set forth in the statute are satisfied, then a lender may be deemed to hold a perfected
security interest in promissory notes or collateral instruments and documents notwithstanding
such lender’s lack of possession of the collateral. The statute provides:

For the purposes of Division 3 (commencing with Section 3101)
and Division 9 (commencing with Section 9101) of the
Commercial Code, when a broker, acting within the meaning of
subdivision (d) or (e) of Section 10131 or Section 10131.1, has
arranged a loan or sold a promissory note or any interest therein,
and thereafter undertakes to service the promissory note on behalf
of the lender or purchaser in accordance with Section 10233,
delivery, transfer, and perfection shall be deemed complete even if

the broker retains possession of the note or collateral instruments
and documents, provided that the deed of trust or an assignment of

1 The peculiar terminology—use of division vs. article and the reference to the Commercial Code vs. the

Uniform Commercial Code—mark the references as referring solely to California statutes. Cent. Cal. Equip. Co. v.
Dolk Tractor Co., 144 Cal. Rptr. 367, 368 n.1 (Cal. App. 1978) (“[I]n California the code uses the term “division 9’
and this opinion follows the terminology of ‘article 9’ as adopted by the National Conference of Commissioners on
Uniform State Laws.”). Additionally, California’s legislature could not amend the Delaware UCC.
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the deed of trust or collateral documents in favor of the lender or
purchaser is recorded in the office of the county recorder in the
county in which the security property is located, and the note is
made payable to the lender or is endorsed or assigned to the
purchaser.

Cal. B&P Code § 10233.2. In re First T.D. & Investment is the only published case that has
cited Cal. B&P Code § 10233.2. On the facts present in that case, the elements of the statute
were satisfied and the Ninth Circuit held that the lenders were perfected even in the absence of
possession. 253 F.3d at 531.

30. Here, neither Cal. B&P Code 8§ 10233.2 nor In re First T.D. & Investment has any
application. By its express terms, Cal. B&P Code § 10233.2 modifies the perfection rules of
only the California Commercial Code. See Cal. B&P Code § 10233.2 (“For the purposes of
Division 3 (commencing with Section 3101) and Division 9 (commencing with Section 9101) of
the Commercial Code....”) (emphasis added). The California Commercial Code, however, is
inapplicable for purposes of determining whether the Plaintiffs have perfected security interests.
Not only do the Plaintiffs’ documents choose Delaware law,* this state’s law would have to
apply any way. Because Fund 3A is formed under Delaware law, the Delaware Uniform
Commercial Code “governs perfection, the effect of perfection or nonperfection, and the priority
of a security interest in collateral.” DEL. CODE ANN. tit. 6, § 9-301(1); see also CAL. COMM.
CoDE, 8 9301(1) (same). Because the Delaware Uniform Commercial Code is the applicable
law and is unaltered by Cal. B&P Code § 10233.2, the standard Uniform Commercial Code rules
requiring perfection by possession or by the filing of a UCC-1 financing statement are fully
applicable to the Plaintiffs. See DEL. CODE ANN. tit. 6, 8§ 9-312(a) & 9-313(a). As noted, the

Plaintiffs have not perfected by either of these means.

12 All of the Noteholder Loan Documents attached to the Complaint state the parties’ intent and agreement

that Delaware law shall govern. See Complaint, Exhs. 1 & 2.
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31. Even beyond the statute’s dispositive inapplicability, the Plaintiffs fail to satisfy
multiple elements of the statute. In In re First T.D. & Investment, the Ninth Circuit divided Cal.
B&P Code 8§ 10233.2 into a five-element test:

(1) a “broker, acting within the meaning of” California Business
and Professions Code 88§ 10131 or 10131.1 possesses the security
instrument; (2) the broker has “arranged a loan” or “sold a
promissory note or any interest therein”; (3) the broker “undertakes
to service the promissory note”; (4) the trust deed or collateral
documents in favor of the lender are “recorded in the office of the
county recorder in the county in which the security property is
located”; and (5) “the note is made payable to the lender or is
endorsed or assigned to the purchaser.”
253 F.3d at 526 (quoting Cal. B&P Code § 10233.2).

32.  Cal. B&P Code § 10233.2 plainly is intended to apply either where (1) a broker
has arranged a loan for a third party where the third party is the lender and the broker’s role is as
the loan servicer, or (2) the broker has sold a loan to a loan purchaser and the broker’s role is as
the loan servicer. As neither of these fact patterns describes the Plaintiffs’ investment—nhere, the
Plaintiffs assert that Fund 3A made the loan to Sturmer Pippin itself and, as noted, did not sell
that loan to the Plaintiffs—it is unsurprising that many of the elements of Cal. B&P Code
§ 10233.2 are not met. Below are two of the more obvious examples.

33. First, the statute applies only where “a broker, acting within the meaning of
subdivision (d) or (e) of Section 10131 or Section 10131.1, ... retains possession of the note or
collateral instruments and documents.” Cal. B&P Code § 10233.2 (emphasis added). Section
10012 of the Cal. B&P Code, which appears in Part 1 of Division 4 of the Cal. B & P Code

(denominated, respectively, “Licensing of Persons” and “Real Estate”), provides that “[b]roker,

when used without modification, means a person licensed as a broker under any of the
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provisions of this part.” Cal. B&P Code § 10012 (emphasis added).”®* The relevant “part” runs
from Cal. B & P Code § 10000 through § 10580. Therefore, when Cal. B&P Code § 10233.2
refers to “a broker,” it necessarily means a California licensed real estate broker, not “a broker”
in any generic or colloquial sense. See Neilson v. Dwyer (In re Cedar Funding, Inc.), 2011
Bankr. LEXIS 3487, at *28 (Bankr. N.D. Cal. Sept. 12, 2011) (“The court disagrees with the
Chapter 11 Trustee’s [Cal. B&P Code] analysis for the simple reason that no evidence has been
offered demonstrating that CFI was a licensed broker. Section 10233.2 only applies to ‘brokers,’
which [Cal. B&P Code] 810012 defines as a ‘licensed’ broker.”). Although the Plaintiffs make
the conclusory allegation that “[p]Jursuant to the California Code of Business and Professions,
Fund 3A acted as a “broker,”” see Compl. § 77, which this Court need not accept as true, see
Igbal, 556 U.S. at 678, the Plaintiffs do not allege that Fund 3A was a licensed real estate broker
within the meaning of the statute, and in fact it was not. See Stern Decl. {3 & Exs. B & C.

34. Second, a mandatory element of Cal. B&P Code § 10233.2 is that the broker must
“undertake[] to service the promissory note on behalf of the lender or purchaser in accordance
with Section 10233.” Section 10233, in turn, requires, inter alia, a “written authorization from
the borrower, the lender, or the owner of the note or contract, that is included within the terms of
a written servicing agreement that satisfies [certain requirements set forth in Cal. B&P Code
§ 10238].” Cal. B&P Code § 10233(a) (emphasis added). In In re First T.D. & Investment, this

element was undisputed; the broker-debtor had entered into a “Servicing Agreement” with each

B Moreover, Cal. B&P Code § 10233.2 requires that the broker “undertakes to service the promissory note ...

in accordance with Section 10233.” Section 10233, in turn, applies only to “[a] real estate licensee who undertakes
to service a promissory note.” Cal. B&P Code § 10233 (emphasis added).

1 Exhibits B and C to the Stern Declaration are printouts of the results of searches of the California Bureau of

Real Estate’s (“CBRE”) online database of licensed real estate brokers. Exhibits B and C show that Fund 3A is not
a licensed broker. The Court may take judicial notice of the CBRE search results under Rule 201 of the Federal
Rules of Evidence. Cf. LDK Solar, 584 F. Supp. 2d at 1240; Silver Dollar, 388 B.R. at 329.
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investor that authorized the broker-debtor, acting as “servicing agent,” to collect all loan
payments from borrowers and to take other actions necessary or convenient to servicing of the
note. 253 F.3d at 524. Here, the Plaintiffs do not allege the existence of any written servicing
agreements, and in fact admitted in their Objection to Committee Standing Motion that they
cannot satisfy this element of the statute. See Bankr. Docket No. 1625, 1 8 (acknowledging that
“not all the criteria of [Cal B&P Code 8] 10233 were met”).

35. For the foregoing reasons, either of which is sufficient to defeat application of
Cal. B&P Code § 10233.2 (even if that statute were otherwise applicable), Cal. B&P Code
8 10233.2 does not cure the Plaintiffs’ failure to properly perfect their alleged security interests
in the Underlying Loan Documents.

C. Count Il Must Be Dismissed Because Plaintiffs Do Not Plausibly Allege a
Constructive Trust Over or Equitable Lien in the Owlwood Property

36. Count I11 of the Complaint seeks a declaration that the Plaintiffs have a lien in the
Owlwood Property or the proceeds thereof pursuant to one of the Plaintiffs’ two fallback
theories: constructive trust or equitable lien. As explained below, the equitable remedies sought
by the Plaintiffs fail as a matter of law under both state law and bankruptcy law.

1. The Plaintiffs Fail to State Plausible Claims Under Applicable Non-
Bankruptcy Law

a. The Constructive Trust Claim Fails as a Matter of State Law

37.  The Plaintiffs allege that they “have a first-in-priority, valid security interests [sic]
in the Owlwood [Property], and/or the proceeds derived from the sale and/or liquidation of same
pursuant to the doctrine of constructive trust.” Compl.  98; see also Prayer For Relief
(requesting judgment declaring that “Plaintiffs hold a constructive trust over the Owlwood

[Property] and/or the proceeds derived from the sale and/or liquidation of the Owlwood

[Property]”).

01:23331851.2

17



Case 17-12560-KJC Doc 2015-1 Filed 06/20/18 Page 26 of 37

38.  Under California law,® “

[a] constructive trust is an involuntary equitable trust
created as a remedy to compel the transfer of property from the person wrongfully holding it to
the rightful owner.” In re Real Estate Assocs. P’ship Litig., 223 F. Supp. 2d 1109, 1140 (C.D.
Cal. 2002). *“A constructive trust is not a substantive device but merely a remedy to compel a
person not justly entitled to property to transfer it to another who is entitled thereto . . . .” Davies
v. Krasna, 535 P.2d 1161, 1170 (Cal. 1975) (emphasis in original).*® California has codified its
constructive trust doctrine in section 2224 of the Civil Code, which provides: “One who gains a
thing by fraud, accident, mistake, undue influence, the violation of a trust, or other wrongful act,
IS, unless he or she has some other and better right thereto, an involuntary trustee of the thing
gained, for the benefit of the person who would otherwise have had it.” CAL. Civ. CoDE
§ 2224

39. Here, the Plaintiffs fail to state a claim upon which the constructive trust remedy
can be granted under state law. A party asserting a constructive trust over property under
California law “bears the burden of ‘tracing the alleged trust property specifically and directly’
back to the act that created the trust.” True Traditions, LC v. Wu, 552 B.R. 826, 840 (N.D. Cal.
2015) (quoting In re Advent Mgmt. Corp., 104 F.3d 293, 295 (9th Cir. 1997)); see also Fowler v.

Fowler, 39 Cal. Rptr. 101, 105 (Ct. App. 1964) (in action to impose constructive trust on

defendant’s property, plaintiff had burden of proving that money deposited by her in their joint

B The Plaintiffs do not clarify whether they seek imposition of a constructive trust under California or

Delaware law. Accordingly, where appropriate, the Debtors cite the law of both states. For purposes of the Motion,
it makes no difference which state’s constructive trust law applies, as the constructive trust laws of California and
Delaware are substantially similar in all respects material to the Motion.

16 See also Hogg v. Walker, 622 A.2d 648, 652 (Del. 1993) (“The doctrine of constructive trust . . . is an
equitable remedy . . . and is viewed as a remedial [and] not a substantive institution.” (citation and internal quotation
marks omitted)).

o Under Delaware law, the test for imposition of a constructive trust is: “When one party, by virtue of

fraudulent, unfair or unconscionable conduct, is enriched at the expense of another to whom he or she owes some
duty, a constructive trust will be imposed.” Hogg, 622 A.2d at 652.
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account was invested in property, and she failed to meet burden where there was no evidence
concerning expenditure of money by defendant).'® See also RESTATEMENT OF THE LAw 3D,
RESTITUTION AND UNJUST ENRICHMENT, 8 55 cmt. g (3rd 2011) (“Constructive trust permits the
claimant to assert ownership of (i) specifically identifiable property for which the defendant is
liable in restitution or (ii) its traceable product.... A claimant who can show unjust enrichment,
but who cannot identify such property in the hands of the defendant, is not entitled to the remedy
of constructive trust. This fundamental limitation, commonly referred to as the “tracing
requirement,” applies in one form or another to all the principal means of specific relief in
restitution (constructive trust, equitable lien, subrogation).”).*

40. The Complaint fails to properly plead that their money can be traced to the
Owlwood Property. The Plaintiffs conspicuously fail to allege that the funds allegedly provided
by them were actually (i) loaned by Fund 3A to Sturmer Pippin, and, in turn, (ii) used by Sturmer
Pippin to purchase the Owlwood Property. The Plaintiffs allege that they made loans to Fund 3A
“for the stated purpose” of funding a loan from Fund 3A to Sturmer Pippin, see Compl. {{ 57-58,

but the Plaintiffs do not allege that Fund 3A actually used the funds consistently with this “stated

18 Delaware law is in accord. Seeg, e.g., B.A.S.S. Group, LLC v. Coastal Supply Co., 2009 Del. Ch. LEXIS
166, at *30 (Del. Ch. June 19, 2009) (“A constructive trust may be imposed upon specific property [or] identifiable
proceeds of specific property, and even money so long as it resides in an identifiable fund to which the plaintiff can
trace equitable ownership. If the unjustly obtained funds can be traced into specific property, then a constructive
trust can be imposed on the property . . . .” (citation, internal quotation marks, and footnote omitted)); Pike v.
Commodore Motel Corp., 1986 Del. Ch. LEXIS 485, at *13 (Del. Ch. Nov. 14, 1986) (“The converted property
must then be traced to the specific assets into which Pike’s distributive share was converted, a constructive trust
being then imposed upon those traced assets....”).

19 One of the illustrations following the quoted comment is particularly on-point: “Swindler deposits forged

checks with Bank and withdraws $ 250,000 before his activities are detected and Swindler files for bankruptcy. The
assets in the hands of the bankruptcy trustee include $ 30,000 in cash (wrapped and dated by Bank’s tellers) that
Swindler withdrew from Bank on the day before his accounts were closed. Bank is unable to show what became of
the remaining $ 220,000. Bank has a claim against Swindler in restitution (among other theories) to recover

$ 250,000 plus interest (8§ 13, 41). Bank is also entitled to the remedy of constructive trust, but only with respect
to the $ 30,000 that Bank can identify. Swindler’s trustee holds the $ 30,000 in constructive trust for Bank, and
Bank has an unsecured claim against Swindler for $ 220,000.” Id. 1 16 (emphasis added).
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purpose.” Indeed, the Complaint contains no allegations whatsoever regarding how the Debtors
actually used or disposed of the funds they received from the Plaintiffs, and does not establish
any nexus between the Plaintiffs’ money and the Owlwood Property.?’ Absent allegations that
the Plaintiffs’ funds can be “specifically and directly” traced to the Owlwood Property, the
Plaintiffs cannot meet their burden to establish a constructive trust over the Owlwood Property
and Count 111 must fail as a matter of law. Plaintiffs’ inability to allege that their money was
actually channeled into the Owlwood Property is consistent with the Committee Standing
Motion, which summarizes how the Woodbridge entities regularly commingled investor funds
and used funds in a manner contrary to representations made to investors. In light of the
Debtors’ widespread commingling, there is no amendment to the Complaint that can cure the
Plaintiffs” inability to allege the “specific and direct” tracing required to establish a constructive
trust over the Owlwood Property.

41.  To the extent the Complaint could be construed to assert a constructive trust over
the Underlying Loan Documents (as opposed to the real property itself),%* such claim fails for the
same reason. The Plaintiffs do not allege that their funds were actually loaned by Fund 3A to
Sturmer Pippin, nor do they allege any other nexus between their money and the origination of
the Underlying Loan Documents. Accordingly, the facts as pled do not meet Plaintiffs” burden

to establish “specific and direct” tracing.

20 Paragraphs 37-39 of the Complaint describe “typical transactions” in which investor funds were generally

used to purchase properties, but the Complaint contains no specific allegation that the Plaintiffs’ funds were actually
used to acquire the Owlwood Property.

2 Even under the most charitable reading of the Complaint, it does not seek imposition of a constructive trust

over or equitable lien in the Underlying Loan Documents. Nevertheless, solely to demonstrate the futility of
amending the Complaint, and with a full reservation of rights, this Part \VV.C assumes, arguendo, that the Plaintiffs
seek such equitable remedies with respect to the Underlying Loan Documents.
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b. The Equitable Lien Claim Fails as a Matter of State Law

42.  The Plaintiffs” equitable lien theory fares no better than their request for
imposition of a constructive trust. Whereas a constructive trust is a remedy to compel the person
in possession of wrongfully acquired property to return the property to its rightful owner, In re
Real Estate Assocs., 223 F. Supp. 2d at 1140, imposition of an equitable lien subjects the
property to a lien but does not require any transfer of the property. “An equitable lien is a right
to subject property not in the possession of the lienor to the payment of a debt as a charge against
that property.” Cnty. of Los Angeles v. Constr. Laborers Trust Funds for S. Cal. Admin. Co., 39
Cal. Rptr. 3d 917, 920 (Ct. App. 2006) (quoting 42 CAL. JUR. 3D Liens § 10). “It may arise from
a contract which reveals an intent to charge particular property with a debt or out of general
considerations of right and justice as applied to the relations of the parties and the circumstances
of their dealings.” Id. (citation and internal quotation marks omitted).

43.  “To succeed on their claim for an equitable lien as a matter of law,
plaintiffs must establish that 1) they have no adequate remedy at law, 2) [Fund 3A] is indebted to
plaintiffs, 3) there is identifiable property against which the debt could be charged, and 4) all
parties to the transaction intended that the identified property would serve as security for the
debt.” Rollins v. Neilson (In re Cedar Funding, Inc.), 408 B.R. 299, 313 (Bankr. N.D. Cal.)
(emphasis added) (citing 51 AM. JUR. 2D Liens § 34). In addition, the Plaintiffs “may seek
restitution in equity, ordinarily in the form of a constructive trust or an equitable lien,” only if
they can show that “money or property identified as belonging in good conscience to the plaintiff
can clearly be traced to [the Owlwood Property].” Pell v. E.I. DuPont de Nemours & Co. Inc.,
539 F.3d 292, 309 (3d Cir. 2008) (emphasis added); Holder v. Williams, 334 P.2d 291, 292 (Cal.

Ct. App. 1959) (noting that the “basic purpose[]” of an equitable lien is “to identify and impress
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upon certain property the beneficial rights that have arisen in an innocent party who in some way
contributed to the acquisition, protection or improvement of that property” (emphasis added)).

44, Here, the Plaintiffs’ request to impose an equitable lien on the Owlwood Property
fails because, inter alia, the Complaint does not plausibly allege that all parties to the transaction
intended that the Owlwood Property would secure Fund 3A’s debt to the Plaintiffs. Although the
Plaintiffs make the conclusory assertion that the Plaintiffs believed—and were told by Fund
3A—that “the [Plaintiff] Loans would be secured against the Owlwood Estate” and “they would
hold first position liens on the Owlwood Estate,” Compl. §f 73-74, such assertions are flatly
contradicted by more specific portions of the Complaint and the documents attached thereto.
Paragraph 61 of the Complaint states that the collateral for the Noteholder Loans is the
Underlying Loan Documents. The collateral does not include the Owlwood Property. This is
consistent with the documents attached to the Complaint, which purport to grant the Plaintiffs a
security interest in the Underlying Loan Documents, but not the Owlwood Property itself. Had
all parties intended for the Plaintiffs to receive liens in real property, the parties’ documents
would reflect that intent.

45.  The Plaintiffs’ equitable lien theory suffers from another fundamental defect. As
with their constructive trust claim, the claim fails because the Plaintiffs have not adequately pled
tracing. “The equitable lien of the beneficiary depends upon his being able to trace the trust
property into the particular property against which he seeks to enforce the trust, or a
commingling with the fund upon which he asserts his lien. Some degree of identification with
the property which he seeks to subject to his claim is essential.” Walsh v. Majors, 49 P.2d 598,
606 (Cal. 1935). As noted above, the Complaint does not (because it cannot) allege that the

Plaintiffs” funds were actually channeled into the Owlwood Property. Absent any factual nexus
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between the Plaintiffs’ funds and the property on which they seek to impose an equitable lien,
Count I11 of the Complaint must be dismissed. See, e.g., Pell, 539 F.3d at 309; see also Rollins,
408 B.R. at 316; RESTATEMENT OF THE LAW 3D, RESTITUTION AND UNJUST ENRICHMENT, § 58
cmt. e (3rd 2011) (“[T]he embezzlement victim who seeks restitution (via constructive trust or
equitable lien) from property acquired with embezzled funds must satisfy the trier of fact that the
embezzler was using stolen funds when he purchased the property in question.”); id. § 55.

46.  Similarly, even assuming, arguendo, that the Complaint could be construed to
assert an equitable lien in the Underlying Loan Documents (it does not), that claim, too, would
fail for inability to plead tracing. As noted, the Complaint does not allege any facts regarding the
Debtors’ actual use of the Plaintiffs’ funds, much less any link between the funds and the
Underlying Loan Documents. Accordingly, there is no plausible basis under state law for an
equitable lien in the Underlying Loan Documents.

2. Bankruptcy Law Precludes Application of the Equitable Remedies Sought by
Plaintiffs

a. The Constructive Trust Claim is Not Viable in Bankruptcy

47.  Evenassuming, arguendo, that the Plaintiffs could state a plausible constructive
trust claim under state law (they cannot), Count I11 nevertheless must be dismissed because the
constructive trust claim fails as a matter of federal bankruptcy law. The Third Circuit Court of
Appeals recently concluded that “under the unique rules of bankruptcy, a debtor’s estate is
deemed to include fraudulently obtained property, so long as the property was not impressed
with a constructive trust prior to the commencement of the bankruptcy proceeding.” Singh v.
Att’y Gen. of the United States, 677 F.3d 503, 516 n.16 (3d Cir. 2012). The Third Circuit noted
that “[t]he inclusion of fraudulently obtained property in the debtor’s estate is not for the debtor’s

benefit. ... Itis designed, instead, to ensure equal treatment of creditors, each of whom has
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suffered disappointed expectations at the hands of the debtor.” Id. (internal quotation marks and
citation omitted). The court approvingly cited XL/Datacomp v. Wilson (In re Omegas Group,
Inc.), 16 F.3d 1443 (6th Cir. 1994), in which the Sixth Circuit reasoned that “[c]onstructive trusts
are anathema to the equities of bankruptcy since they take from the estate, and thus directly from
competing creditors, not from the offending debtor,” id. at 1452.

48. Here, the Plaintiffs do not allege that the Owlwood Property, the proceeds thereof,
or the Underlying Loan Documents were impressed with a constructive trust prior to the petition
date. Indeed, the Complaint requests that this Court impose a postpetition constructive trust.

The Plaintiffs’ belated attempt to take from the estate at the expense of other creditors who have
similarly “suffered disappointed expectations at the hands of the [Debtors],” Omegas, 16 F.3d at
1452, necessarily fails under the Third Circuit’s decision in Singh.

49. Even if Singh did not bar the constructive trust remedy as a matter of law (it
does), the claim is nevertheless futile for the independent reason that the Plaintiffs’ unrecorded
constructive trust is subject to avoidance under section 544(a) of title 11 of the United States

Code, 11 U.S.C. 88 101 et seq. (the “Bankruptcy Code”). Section 544(a) provides, in pertinent

part:

(a) The trustee shall have, as of the commencement of the case, and
without regard to any knowledge of the trustee or of any creditor, the
rights and powers of, or may avoid any transfer of property of the debtor
or any obligation incurred by the debtor that is voidable by—

(1) a creditor that extends credit to the debtor at the time of the
commencement of the case, and that obtains, at such time and with
respect to such credit, a judicial lien on all property on which a
creditor on a simple contract could have obtained such a judicial
lien, whether or not such a creditor exists; [or]

* * *

(3) a bona fide purchaser of real property, other than fixtures, from
the debtor, against whom applicable law permits such transfer to
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be perfected, that obtains the status of a bona fide purchaser and
has perfected such transfer at the time of the commencement of the
case, whether or not such a purchaser exists.

11 U.S.C. § 544(a).

50.  The Plaintiffs do not allege that they recorded their alleged constructive trust over
the Owlwood Property. Accordingly, even assuming that the Plaintiffs could plausibly allege a
constructive trust over the property (they cannot), such interest is avoidable under section
544(a)(3), as a bona fide purchaser of the Owlwood Property would take the property free and
clear of such unrecorded interest under California law. See In re Tleel, 876 F.2d 769, 771-72
(9th Cir. 1989) (“Even if it is assumed that Chbat’s interest could qualify for a constructive trust,
the Trustee, as a bona fide purchaser of the Property, had no actual or constructive notice of
Chbat’s alleged interest under California law. Therefore, the Trustee could take priority over
Chbat’s [constructive trust] interest.””); Mullins v. Burtch (In re Paul J. Paradise & Assocs.), 249
B.R. 360, 372 (D. Del. 2000) (“Therefore, because 8§ 544(a)(3) provides the Trustee with the
rights and powers of a bona fide purchaser, the Trustee holds Lot 33 for the benefit of the estate,
free from any asserted constructive trust interest of Mullins.”). Accordingly, the Owlwood
Property is property of the estate and is not subject to any constructive trust in favor of the
Plaintiffs.

51.  Similarly, even if the Complaint could be construed to assert a constructive trust
over the Underlying Loan Documents (it does not), that interest is avoidable under section
544(a)(1) because the Plaintiffs did not file UCC-1 financing statements to perfect such interest,
and under the law of either California or Delaware, a hypothetical judicial lien creditor would
prevail over the Plaintiffs’ unrecorded equitable interest. See, e.g., Wallace v. Bonner (In re
Bonner), 2014 Bankr. LEXIS 896, at *17-18 (B.A.P. 9th Cir. Mar. 6, 2014) (applying California

law and concluding that “[e]ven if Wallace was entitled to an equitable lien [in equipment and
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accounts receivable] and was granted one by the bankruptcy court, it would still be subordinate
to [the trustee’s] interest as a hypothetical judgment lien creditor and avoidable™); In re
Charlton, 389 B.R. 97, 104 (Bankr. N.D. Cal. 2008) (“Under California law, the rights of a
judgment lien creditor are superior to those of a party that later obtains an order retroactively
imposing a constructive trust.”); DEL. CODE ANN. tit. 6, 8 9-317(a)(2) (unperfected security
interest is subordinate to the rights of a judicial lien creditor).

b. The Equitable Lien Claim is Not Viable in Bankruptcy

52. Like constructive trusts, equitable liens “are anathema to the equities of
bankruptcy since they take from the estate, and thus directly from competing creditors, not from
the offending debtor.” Omegas, 16 F.3d at 1452. Accordingly, under Singh, even if the
Owlwood Property or its proceeds were “fraudulently obtained,” such property is nevertheless
property of the estate, unencumbered by any alleged equitable lien that was not “impressed . . .
prior to the commencement of the bankruptcy proceeding.” Singh, 677 F.3d at 516 n.16.
Because the Plaintiffs do not and cannot allege that they obtained a judgment impressing an
equitable lien prior to the Debtors’ petition date, Count I11 fails as a matter of law under Singh.

53. Moreover, the Plaintiffs do not allege that they recorded their alleged equitable
liens in the real property records. Thus, even if Singh did not bar the remedy (it does) and even
if the Plaintiffs were able to satisfy the standard for imposition of an equitable lien on the
Owlwood Property under state law (they are not), any such lien would be avoidable under
Bankruptcy Code section 544(a)(3), for the reasons set forth above in the discussion of
constructive trusts. See Midlantic Nat’l Bank v. Bridge (In re Bridge), 18 F.3d 195, 200 (3d Cir.
1994) (holding that an equitable lien on real property is avoidable under section 544(a)(3) if,
under applicable state law, a bona fide purchaser would take free and clear of unrecorded

equitable lien interest); First Fidelity Thrift & Loan Ass’n v. Alliance Bank, 71 Cal. Rptr. 2d 295,
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300 (1998) (good faith encumbrancer for value who first records takes interest free and clear of
unrecorded interests (citing CAL. Civ. CobEt § 1214)); Sywilok v. IRS (In re Gianninoto), 539
B.R. 452, 462 (Bankr. D.N.J. 2015) (“Count Two, which seeks to create an equitable lien in
favor of Chase, is dismissed, as even if an equitable lien were created it would not withstand the
trustee’s avoidance powers under § 544(a).”).

54. Nor could any equitable lien in the Underlying Loan Documents (to the extent
Plaintiffs even assert one) withstand avoidance under section 544(a)(1) because the Plaintiffs did
not file UCC-1 financing statements to perfect such interest. As noted above in the discussion of
constructive trusts, a hypothetical judicial lien creditor would prevail over the Plaintiffs’
unrecorded equitable interest in the Underlying Loan Documents under the law of either
California or Delaware. See, e.g., Bonner, 2014 Bankr. LEXIS 896, at *17-18 (applying
California law and concluding that “[e]ven if Wallace was entitled to an equitable lien [in
equipment and accounts receivable] and was granted one by the bankruptcy court, it would still
be subordinate to [the trustee’s] interest as a hypothetical judgment lien creditor and avoidable™);
In re Charlton, 389 B.R. at 104; DeL. CODE ANN. tit. 6, § 9-317(a)(2) (unperfected security
interest is subordinate to the rights of a judicial lien creditor).

55. Further, numerous bankruptcy courts have declined to impose the equitable
remedy of an equitable lien where the creditor seeking such lien “could have insisted on the
receipt of a signed financing statement as a condition to advancing the debtor funds.” Webster v.
Lazin (In re Millennium Prods., Inc.), 2002 Bankr. LEXIS 621, at *10 (Bankr. D.D.C. June 11,
2002) (citing Small v. Beverly Bank, 936 F.2d 945, 950 (7th Cir. 1991); In re Einoder, 55 B.R.
319, 328 (Bankr. N.D. Ill. 1985)). Here, too, the Plaintiffs could have perfected their alleged

security interest in the Underlying Loan Documents by filing financing statements with the
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Delaware Secretary of State. The Plaintiffs’ failure to take this simple act precludes them from
invoking this Court’s equity jurisdiction. See, e.g., In re Rettig, 32 B.R. 523, 524-25 (Bankr. D.
Del. 1983) (“The application of the equitable lien doctrine is appropriate only if the creditor has
done everything within its power to perfect its lien but is prevented from doing so as the result of
debtor’s improper behavior.”).

[Remainder of Page Intentionally Left Blank]
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CONCLUSION

WHEREFORE, the Debtors respectfully request that the Court enter an order,

substantially in the form attached to the Motion, dismissing the Complaint with prejudice and

granting such other and further relief as may be just and proper under the circumstances.

Dated: June 18, 2018
Wilmington, Delaware
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