
 

 

01:23190093.2 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 

In re: 
 
WOODBRIDGE GROUP OF COMPANIES, LLC, 
et al.,1  
 
   Debtors. 
 

 Chapter 11 
 
Case No. 17-12560 (KJC) 
 
(Jointly Administered) 
 
Hrg. Date: June 5, 2018, at 11:00 a.m. (ET) 
Obj. Deadline: May 24, 2018, at 4:00 p.m. (ET)

DEBTORS’ MOTION FOR ENTRY OF AN ORDER, PURSUANT TO SECTION  
105(a) OF THE BANKRUPTCY CODE AND BANKRUPTCY RULE 9019, 

AUTHORIZING AND APPROVING ENTRY INTO A  
SETTLEMENT WITH QBDK HURON LLC 

Woodbridge Group of Companies, LLC and its affiliated debtors and debtors in 

possession (collectively, the “Debtors”) in the above-captioned cases (the “Chapter 11 Cases”), 

hereby move the Court (this “Motion”) for the entry of an order, substantially in the form attached 

hereto as Exhibit A (the “Proposed Order”), pursuant to section 105(a) of title 11 of the United 

States Code, 11 U.S.C. §§ 101–1532 (the “Bankruptcy Code”) and Rule 9019 of the Federal 

Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), (i) authorizing and approving Debtor 

Kirkstead Investments, LLC (“Buyer”) to enter into the Stipulation, dated May 9, 2018 (the 

“Stipulation”), in the form attached as Exhibit 1 to the Proposed Order, with QBDK Huron LLC 

(“Seller”) settling a dispute over an earnest money deposit (the “Deposit”) furnished by Buyer 

pursuant to that certain Agreement of Purchase and Sale, dated August 30, 2017 (as amended by 

the First Amendment to Agreement of Purchase and Sale, dated September 26, 2017, the 

                                                 
1 The last four digits of Woodbridge Group of Companies, LLC’s federal tax identification number are 3603.  
The mailing address for Woodbridge Group of Companies, LLC is 14140 Ventura Boulevard #302, Sherman Oaks, 
California 91423.  Due to the large number of debtors in these cases, which are being jointly administered for 
procedural purposes only, a complete list of the Debtors, the last four digits of their federal tax identification 
numbers, and their addresses are not provided herein.  A complete list of this information may be obtained on the 
website of the Debtors’ noticing and claims agent at www.gardencitygroup.com/cases/WGC, or by contacting the 
undersigned counsel for the Debtors. 
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“Purchase Agreement”), a copy of which is attached hereto as Exhibit B, and (ii) granting related 

relief.  In support of this Motion, the Debtors rely on the Declaration of Bradley D. Sharp in 

Support of Debtors’ Motion for Entry of an Order Authorizing and Approving the Debtors’ Entry 

Into a Settlement With QBDK Huron LLC (the “Sharp Declaration”) and respectfully state as 

follows: 

JURISDICTION 

1. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 1334(b) and 

157 and the Amended Standing Order of Reference from the United States District Court for the 

District of Delaware dated as of February 29, 2012.  This is a core proceeding pursuant to 

28 U.S.C. § 157(b) and, pursuant to Rule 9013-1(f) of the Local Rules of Bankruptcy Practice 

and Procedure of the United States Bankruptcy Court for the District of Delaware, the Debtors 

consent to the entry of a final order by the Court in connection with this Motion to the extent that 

it is later determined that the Court, absent consent of the parties, cannot enter final orders or 

judgments in connection herewith consistent with Article III of the United States Constitution.  

Venue is proper before the Court pursuant to 28 U.S.C. §§ 1408 and 1409.  The statutory and 

legal predicates for the relief requested herein are Bankruptcy Code section 105(a) and 

Bankruptcy Rule 9019. 

GENERAL BACKGROUND 

2. On December 4, 2017, a total of 279 Debtors commenced voluntary cases under 

chapter 11 of the Bankruptcy Code.  Thereafter, on February 9, 2018, March 9, 2018, March 23, 

2018, and March 27, 2018, additional affiliated Debtors (27 in total) commenced voluntary cases 

under chapter 11 of the Bankruptcy Code (collectively, the “Petition Dates”).  Pursuant to 

sections 1107(a) and 1108 of the Bankruptcy Code, the Debtors are continuing to manage their 

financial affairs as debtors in possession. 
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3. The Chapter 11 Cases are being jointly administered pursuant to Bankruptcy Rule 

1015(b) and Local Rule 1015-1.  No trustee has been appointed in the Chapter 11 Cases.  An 

official committee of unsecured creditors (the “Committee”) was appointed on December 14, 

2017 [Docket No. 79].  On January 23, 2018, the Court approved a settlement providing for the 

formation of an ad hoc noteholder group (the “Noteholder Group”) and an ad hoc unitholder 

group (the “Unitholder Group”) [Docket No. 357]. 

THE PURCHASE AGREEMENT 

4. On August 30, 2017, Seller and Buyer entered into the Purchase Agreement, 

pursuant to which Seller agreed to sell and Buyer agreed to purchase all of Seller’s right, title, 

and interest in and to certain real property located at 161 West Street a/k/a 161–167 West Street 

a/k/a 53 Huron Street, Brooklyn, New York (the “Property”) for a purchase price of $59,500,000.  

Sharp. Decl. ¶ 3.  Thereafter, Buyer transferred the Deposit in the full amount of $2,380,000 to 

Royal Abstract of New York LLC (the “Escrow Agent”) as an earnest money deposit under 

Section 1.1(e) of the Purchase Agreement.  Id.  The Purchase Agreement provided that Buyer 

could terminate the Purchase Agreement until 5:00 p.m. (Eastern Time) on October 20, 2017 (the 

“Due Diligence Period”) and be entitled to the return of the Deposit.  Id.  Buyer did not terminate 

the Purchase Agreement before the expiration of the Due Diligence Period.  Id. 

5. Sections 5.1(ii) and 9.9 of the Purchase Agreement provide that “time is of the 

essence” in connection with the closing date.  The closing of the sale of the Property, was 

originally scheduled to occur on January 18, 2018.  Id. at ¶ 4.  Buyer exercised its one-time right 

under Section 5.1(ii) of the Purchase Agreement to extend the closing date to February 20, 2018 

(the “Closing Date”) pursuant to written notice to Seller dated December 7, 2017.  Id.   

6. Seller contends that on February 2, 2018, it delivered to Escrow Agent executed 

copies of all of the closing and conveyance documents required of Seller under Section 5.3 of the 
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Purchase Agreement, to be held in escrow in accordance with the terms of Seller’s Escrow 

Instruction Letter dated February 1, 2018.  Id.  On February 20, 2018, Seller sent Buyer a Notice 

of Default (the “Notice of Default”), notifying Buyer that Seller had satisfied all of its obligations 

under the Purchase Agreement, Buyer had failed to satisfy all of its obligations under the 

Purchase Agreement (including by failing to close on the purchase of the Property by the Closing 

Date) and that if Buyer did not cure its defaults under the Purchase Agreement within ten days of 

the date of the Notice of Default, the Purchase Agreement would terminate.  Id. at 5. 

7. On March 2, 2018, Seller sent a letter to the Escrow Agent (i) contending that 

Buyer failed to satisfy its obligations under the Purchase Agreement, (ii) terminating the 

Purchase Agreement based on Buyer’s failure to close on the purchase of the Property by the 

Closing Date, and (iii) stating that it was electing to exercise its remedy under Section 1.3 of the 

Purchase Agreement to receive payment of the Deposit as liquidated damages.  Id. at 6. 

8. On March 16, 2018, Seller sent a further letter to the Escrow Agent demanding 

that the Deposit should be immediately released, in its entirety, to Seller.  Id. at ¶ 7.  On  March 

22, 2018, Buyer sent a letter to the Escrow Agent objecting to the release of the Deposit.  Id.  On 

March 23, 2018, the Escrow Agent sent a letter to Buyer and Seller stating that it intended to 

release the Deposit to Seller absent a court order restraining or preventing such disbursement.  Id.   

9. On March 23, 2018, Buyer, which had recently come under the control of WGC 

Independent Manager, LLC, commenced a voluntary case under chapter 11 of the Bankruptcy 

Code.  Id.  Immediately thereafter, Buyer sent a letter to the Escrow Agent informing the Escrow 

Agent of Buyer’s chapter 11 filing, claiming an interest in the Deposit, and demanding that the 

Escrow Agent hold the Deposit pending either (i) joint instructions of Buyer and Seller or (ii) an 

order of this Court directing the Deposit’s disposition.  Id.  On March 26, 2018, the Escrow 
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Agent sent a letter to Buyer and Seller informing them that the Escrow Agent would hold the 

Deposit until receipt of an order of this Court.  Id.     

10. Seller asserts that its actual damages arising from Buyer’s failure to close on the 

purchase of the Property, including, but not limited to:  (i) Seller’s carrying costs of the Property, 

(ii) Seller’s legal and other transactional costs in entering into the Purchase Agreement and the 

breach thereof, and (iii) Seller’s inability to locate a replacement buyer at the purchase price 

specified in the Purchase Agreement, are more than double the amount of the Deposit.  Id. at ¶ 6.     

SUMMARY OF THE STIPULATION2 

11. The Stipulation provides that the Escrow Agent shall release $650,000 of the 

Deposit to Buyer and shall release the balance of $1,730,000 of the Deposit to Seller.  Stipulation 

at ¶ 2.  Under the Stipulation, the Debtors and Seller have also provided mutual releases.  Id. at 

¶ 5.   

RELIEF REQUESTED 

12. By this Motion, the Debtors request the entry of an order, pursuant to section 

105(a) of the Bankruptcy Code and Bankruptcy Rule 9019(a), authorizing and approving entry 

into the Stipulation, authorizing and directing the Escrow Agent to release the Deposit to Buyer 

and Seller in the amounts set forth above in accordance with the Stipulation, and granting 

related relief. 

BASIS FOR RELIEF 

13. Section 105(a) of the Bankruptcy Code provides that “[t]he court may issue any 

order, process, or judgment that is necessary or appropriate to carry out the provisions of this 

title.”  See 11 U.S.C. § 105(a).  Bankruptcy Rule 9019 provides, in pertinent part, that “on 

                                                 
2  In the event of a conflict between any term addressed in this summary with any term in the Stipulation, the 
Stipulation will govern in all respects. 
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motion by the trustee and after notice and a hearing, the court may approve a compromise or 

settlement.”  See  Fed. R. Bank. P. 9019(a). 

14. “The federal courts have a well-established policy of encouraging settlement to 

promote judicial economy and limit the waste of judicial resources.”  Russian Standard Vodka 

(USA), Inc. v. Allied Domecq Spirits & Wine USA, Inc., 523 F. Supp. 2d 376, 384 (S.D.N.Y. 

2007); see also, e.g., U.S. Bancorp Mortg. Co. v. Bonner Mall P’ship, 513 U.S. 18, 27–28 (1994) 

(discussing the general utility of settlement vis-à-vis judicial economy).  The force of this 

established federal policy is particularly acute in the bankruptcy context, where compromises and 

settlements are “a normal part of the process of reorganization.”  Protective Comm. for Indep. 

Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 424 (1968).  Indeed, in order 

to “minimize litigation and expedite the administration of a bankruptcy estate, ‘compromises are 

favored in bankruptcy.’”  Myers v. Martin (In re Martin), 91 F.3d 389, 393 (3d Cir. 1996) 

(quoting 9 COLLIER ON BANKRUPTCY ¶ 9019.03[1] (15th ed. rev. 1993)); see also In re Penn. 

Cent. Transp. Co., 596 F.2d 1102 (3d Cir. 1979); In re World Health Alts., Inc., 344 B.R. 291, 

296 (Bankr. D. Del. 2006); In re Culmtech, Ltd., 118 B.R. 237, 238 (Bankr. M.D. Pa. 1990). 

15. The decision whether to approve a proposed settlement is committed to the 

discretion of the bankruptcy court, “which must determine if the compromise is fair, reasonable, 

and in the interest of the estate.”  In re Louise’s, Inc., 211 B.R. 798, 801 (D. Del. 1997).  In 

exercising that discretion, the Third Circuit has stated that courts should consider “(1) the 

probability of success in litigation; (2) the likely difficulties in collection; (3) the complexity of 

the litigation involved and the expense, inconvenience and delay necessarily attending it; and 

(4) the paramount interest of the creditors.”  In re Martin, 91 F.3d at 393; see also Will v. Nw. 

Univ. (In re Nutraquest, Inc.), 434 F.3d 639, 644 (3d Cir. 2006); In re Marvel Entm’t Grp., Inc., 
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222 B.R. 243 (D. Del. 1998).  The proponent of a settlement is not required to demonstrate “that 

the settlement is the best possible compromise.  Rather, the court must conclude that the 

settlement is ‘within the reasonable range of litigation possibilities.’”  In re World Health, 344 

B.R. at 296 (internal citations and quotation marks omitted); see also, e.g., Nellis v. Shugrue, 165 

B.R. 115, 123 (S.D.N.Y. 1994) (Sotomayor, J.) (“[I]n assessing the fairness of the settlement, a 

judge does not have to be convinced that the settlement is the best possible compromise or that 

the parties have maximized their recovery.”); In re Coram Healthcare Corp., 315 B.R. 321, 330 

(Bankr. D. Del. 2004) (“[T]he court does not have to be convinced that the settlement is the best 

possible compromise.”).   

16. The Debtors have determined, in consultation with the Committee and in an 

exercise of the Debtors’ sound business judgment, that the terms of the Stipulation are fair and 

reasonable and that the best interests of the Debtors’ estates and creditors will be served by the 

entry of the Proposed Order.  Sharp Decl. ¶ 7.  The terms of the Stipulation are the product of 

good faith, arm’s-length negotiations between the Debtors and Seller, id., and fall within the 

reasonable range of litigation possibilities.  Turning to the Martin factors, a bona fide dispute 

exists concerning the parties’ respective rights to the Deposit.  Seller claims a right to the Deposit 

under the Purchase Agreement.  The Debtors acknowledge that litigation of that claim would 

involve inherent risk and delay, and that success cannot be guaranteed.  Given this uncertainty, 

consideration of the probability of success in the litigation weighs in favor of approving the 

Stipulation. 

17. Absent approval of the Stipulation, the Debtors would be forced to proceed with 

discovery on the relevant factual and legal issues, as well as briefing and argument, which would 

require time, attention, and resources from the Debtors and their management and professionals.  
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Id. at ¶ 8.  By contrast, the Stipulation brings $650,000 into the estates and resolves the parties’ 

dispute as to their respective rights to the Deposit in an efficient and consensual manner that will 

avoid costly and time-consuming litigation that would detract from the value of the estates and 

the recovery of creditors.  Id.  Moreover, the proposed consensual resolution of this dispute will 

free the Debtors to devote additional time and effort to the numerous other issues confronting the 

Debtors in these Chapter 11 Cases.  Id.  Therefore, consideration of the paramount interests of 

creditors as well as the complexity of litigation and the expense, inconvenience, and delay 

necessarily attending it further militate in favor of approving the Stipulation.   

18. Accordingly, the Debtors respectfully submit that the Stipulation is fair, 

reasonable, and in the best interests of the estates and should therefore be approved under 

Bankruptcy Rule 9019 and Bankruptcy Code section 105(a). 

REQUEST FOR WAIVER OF STAY 

19. The Debtors seek a waiver of any stay of the effectiveness of the order approving 

this Motion.  Pursuant to Bankruptcy Rule 6004(h), any “order authorizing the use, sale, or lease 

of property other than cash collateral is stayed until the expiration of 14 days after entry of the 

order, unless the court orders otherwise.”  See Fed. R. Bankr. P. 6004(h).  The Debtors 

respectfully submit that a waiver of such stay is appropriate here because any delay in 

consummating the settlement could jeopardize the consensus reached between the parties and 

therefore would be detrimental to the Debtors, their creditors, and their estates.  

NOTICE 

20. The Debtors have provided notice of this Motion to:  (i) the Office of the United 

States Trustee for the District of Delaware; (ii) counsel for the DIP lender; (iii) counsel for the 

Committee; (iv) counsel for the Noteholder Group; (v) counsel for the Unitholder Group; 

(vi) Seller; (vii) the Escrow Agent; and (viii) all parties who have requested notice in the Chapter 
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11 Cases pursuant to Bankruptcy Rule 2002.  In light of the nature of the relief requested herein, 

the Debtors submit that no other or further notice is necessary. 

CONCLUSION 

WHEREFORE, the Debtors respectfully request that the Court (i) enter the Proposed 

Order granting the relief requested herein and (ii) grant such other and further relief as may be just 

and proper under the circumstances. 

Dated: May 10, 2018 /s/ Ian J. Bambrick 
 Wilmington, Delaware YOUNG CONAWAY STARGATT & TAYLOR, LLP 
 Sean M. Beach (No. 4070) 
 Edmon L. Morton (No. 3856) 
 Ian J. Bambrick (No. 5455) 
 Rodney Square 
 1000 North King Street 
 Wilmington, Delaware 19801 
 Tel:  (302) 571-6600 
 Fax:  (302) 571-1253 
  
 -and- 
  
 KLEE, TUCHIN, BOGDANOFF & STERN LLP 
 Kenneth N. Klee (pro hac vice) 
 Michael L. Tuchin (pro hac vice) 
 David A. Fidler (pro hac vice) 
 Jonathan M. Weiss (pro hac vice) 
 1999 Avenue of the Stars 
 39th Floor 
 Los Angeles, California 90067 
 Tel:  (310) 407-4000 
 Fax:  (310) 407-9090 
  
 Counsel for the Debtors and  

Debtors in Possession 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 

In re: 
 
WOODBRIDGE GROUP OF COMPANIES, LLC, 
et al.,1  
 
   Debtors. 
 

 Chapter 11 
 
Case No. 17-12560 (KJC) 
 
(Jointly Administered) 
 
Hrg. Date: June 5, 2018, at 11:00 a.m. (ET) 
Obj. Deadline: May 24, 2018, at 4:00 p.m. (ET)

 
NOTICE OF MOTION 

TO: (I) THE OFFICE OF THE UNITED STATES TRUSTEE FOR THE DISTRICT OF 
DELAWARE; (II) COUNSEL TO THE DIP LENDER; (III) COUNSEL FOR THE 
COMMITTEE; (IV) COUNSEL FOR THE NOTEHOLDER GROUP; (V) COUNSEL 
FOR THE UNITHOLDER GROUP; (VI) THE SELLER; (VII) THE ESCROW AGENT; 
AND (VIII) ALL PARTIES THAT HAVE REQUESTED NOTICE IN THESE 
CHAPTER 11 CASES PURSUANT TO LOCAL RULE 2002-1.  

 
PLEASE TAKE NOTICE that Woodbridge Group of Companies, LLC and its affiliated 

debtors and debtors in possession in the above-captioned cases (collectively, the “Debtors”) have 
filed the attached Debtors’ Motion for Entry of an Order, Pursuant to Section 105(a) of the 
Bankruptcy Code and Bankruptcy Rule 9019, Authorizing and Approving Entry into a 
Settlement with QBDK Huron LLC (the “Motion”). 

 
PLEASE TAKE FURTHER NOTICE that responses or objections to the Motion must 

be filed on or before May 24, 2018, at 4:00 p.m. (ET) (the “Objection Deadline”) with the 
United States Bankruptcy Court for the District of Delaware, 3rd Floor, 824 North Market Street, 
Wilmington, Delaware 19801.  At the same time, you must serve a copy of any response or 
objection upon the undersigned counsel to the Debtors so as to be received on or before the 
Objection Deadline. 

 
PLEASE TAKE FURTHER NOTICE THAT A HEARING ON THE MOTION WILL 

BE HELD ON JUNE 5, 2018, AT 11:00 A.M. (ET) BEFORE THE HONORABLE KEVIN J. 
CAREY IN THE UNITED STATES BANKRUPTCY COURT FOR THE DISTRICT OF 
DELAWARE, 824 NORTH MARKET STREET, 5TH FLOOR, COURTROOM NO. 5, 
WILMINGTON, DELAWARE 19801. 

                                                 
1 The last four digits of Woodbridge Group of Companies, LLC’s federal tax identification number are 3603.  
The mailing address for Woodbridge Group of Companies, LLC is 14140 Ventura Boulevard #302, Sherman Oaks, 
California 91423.  Due to the large number of debtors in these cases, which are being jointly administered for 
procedural purposes only, a complete list of the Debtors, the last four digits of their federal tax identification 
numbers, and their addresses are not provided herein.  A complete list of this information may be obtained on the 
website of the Debtors’ noticing and claims agent at www.gardencitygroup.com/cases/WGC, or by contacting the 
undersigned counsel for the Debtors. 
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PLEASE TAKE FURTHER NOTICE THAT, IF NO OBJECTIONS TO THE 
MOTION ARE TIMELY FILED, SERVED, AND RECEIVED IN ACCORDANCE WITH 
THIS NOTICE, THEN THE COURT MAY GRANT THE RELIEF REQUESTED IN 
THE MOTION WITHOUT FURTHER NOTICE OR A HEARING. 

 
Dated: May 10, 2018 /s/ Ian J. Bambrick 
 Wilmington, Delaware YOUNG CONAWAY STARGATT & TAYLOR, LLP 
 Sean M. Beach (No. 4070) 
 Edmon L. Morton (No. 3856) 
 Ian J. Bambrick (No. 5455) 
 Rodney Square 
 1000 North King Street 
 Wilmington, Delaware 19801 
 Tel:  (302) 571-6600 
 Fax:  (302) 571-1253 
  
 -and- 
  
 KLEE, TUCHIN, BOGDANOFF & STERN LLP 
 Kenneth N. Klee (pro hac vice) 
 Michael L. Tuchin (pro hac vice) 
 David A. Fidler (pro hac vice) 
 Jonathan M. Weiss (pro hac vice) 
 1999 Avenue of the Stars 
 39th Floor 
 Los Angeles, California 90067 
 Tel:  (310) 407-4000 
 Fax:  (310) 407-9090 
  
 Counsel for the Debtors and  

Debtors in Possession 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 

In re: 
 
WOODBRIDGE GROUP OF COMPANIES, LLC, 
et al.,1  
 
   Debtors. 
 

 Chapter 11 
 
Case No. 17-12560 (KJC) 
 
(Jointly Administered) 
 
Ref. Doc. Nos. ____ 

 
ORDER, PURSUANT TO SECTION 105(a) OF THE BANKRUPTCY CODE AND 

BANKRUPTCY RULE 9019, AUTHORIZING AND APPROVING THE DEBTORS’ 
ENTRY INTO A SETTLEMENT WITH QBDK HURON LLC 

 
Upon the Debtors’ Motion for Entry of an Order, Pursuant to Section 105(a) of the 

Bankruptcy Code and Bankruptcy Rule 9019, Authorizing and Approving the Debtors’ Entry into 

a Settlement with QBDK Huron LLC (the “Motion”)2 filed by the above-captioned debtors and 

debtors in possession (collectively, the “Debtors”); and this Court having found that it has 

jurisdiction to consider the Motion and the relief requested therein pursuant to 28 U.S.C. §§ 157 

and 1334 and the Amended Standing Order of Reference from the United States District Court for 

the District of Delaware, dated February 29, 2012; and this Court having found that venue of 

these cases and the Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and 

this Court having found that this matter is a core proceeding pursuant to 28 U.S.C. § 157(b); and 

this Court having determined that it may enter a final order consistent with Article III of the 

United States Constitution; and it appearing that notice of the Motion has been given as set forth 

                                            
1 The last four digits of Woodbridge Group of Companies, LLC’s federal tax identification number are 3603.  
The mailing address for Woodbridge Group of Companies, LLC is 14140 Ventura Boulevard #302, Sherman Oaks, 
California 91423.  Due to the large number of debtors in these cases, which are being jointly administered for 
procedural purposes only, a complete list of the Debtors, the last four digits of their federal tax identification 
numbers, and their addresses are not provided herein.  A complete list of this information may be obtained on the 
website of the Debtors’ noticing and claims agent at www.gardencitygroup.com/cases/WGC, or by contacting the 
undersigned counsel for the Debtors. 
2  Capitalized terms used, but not otherwise defined herein, have the meaning given to them in the Motion. 
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in the Motion and that such notice is adequate and no other or further notice need be given; and 

this Court having found and determined that the relief sought in the Motion is in the best interest 

of the Debtors, their estates, and their creditors; and that the legal and factual bases set forth in the 

Motion, the Declaration of Bradley D. Sharp in Support of Debtors’ Motion for Entry of an 

Order, Pursuant to Section 105(a) of the Bankruptcy Code and Bankruptcy Rule 9019, 

Authorizing and Approving the Debtors’ Entry into a Settlement with QBDK Huron LLC, and the 

entire record of the Chapter 11 Cases establish just cause for the relief granted herein; and after 

due deliberation and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED as set forth herein. 

2. Pursuant to section 105(a) of the Bankruptcy Code and Bankruptcy Rule 9019, the 

Debtors are authorized to enter into the Stipulation, in substantially the form attached hereto as 

Exhibit 1, which Stipulation is authorized and approved in its entirety. 

3. The Escrow Agent is authorized to release the Deposit to Buyer and Seller in 

accordance with the Stipulation. 

4. The Debtors, Seller, and the Escrow Agent, as applicable, are authorized and 

empowered to take any and all actions necessary or appropriate to consummate, carry out, 

effectuate, or otherwise enforce the terms, conditions, and provisions of the Stipulation. 

5. The fourteen (14) day stay of effectiveness imposed by Bankruptcy Rule 6004(h) 

is hereby waived and the relief granted herein shall take effect immediately upon the entry of this 

Order. 

6. The Stipulation shall be binding upon and shall inure to the benefit of the parties 

thereto and their respective successors and assigns.  
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7. The Court shall retain jurisdiction and power over any and all matters arising from 

or related to the interpretation or implementation of this Order and the Stipulation. 

 

Dated: _______________________, 2018 
 Wilmington, Delaware 

 
 
KEVIN J. CAREY 
UNITED STATES BANKRUPTCY JUDGE 
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EXHIBIT 1 

Stipulation  
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AGREEMENT OF PURCHASE AND SALE 

161 West Street a/k/a 161-167 West Street a/k/a 53 Huron Street 
Brooklyn, New York 

ARTICLE I -PROPERTY/PURCHASE PRICE 

Execution Copy 

1.1. Certain Basic Terms. 

(a) Seller and Notice Address: QBDK Huron LLC, a Delaware limited liability 
company (the "Seller") 
c/o Quadrum 
757 3rd Avenue, 17th Floor 
New York, NY 10017 
Attention: Jared White, Esq. 
Telephone: (646) 668-5092 
Email: jwhite@guadrumglobal.com 

With a copy to: Goodwin I Procter LLP 
3 Embarcadero Center 
San Francisco, CA 94111 
Attention: Benjamin C. Tschann, Esq. 
Telephone: (415) 733-6051 
Email: BTschann@goodwinlaw.com 

Goodwin Procter LLP 
620 Eighth Avenue 
New York, New York 10018 
Attention: Adam Kopald, Esq. 
Email: akopald@goodwinlaw.com 

(b) Purchaser and Notice Kirkstead Investments, LLC, a Delaware limited 
Address: liability company (the "Purchaser") 

14225 Ventura Blvd, Suite 100 
Sherman Oaks, California 91423 
Attention: Rick Salvato 
Telephone: (732) 333-0732 
Email: rjsalv@aol.com 

With a copy to: Seymour I. Hurwitz, Esq. 
19 W. 44th Street, Suite 1507 
New York, New York 10036 
Phone (212) 398-1940 
Fax (212) 764-5982 
Email: syhurwitz@gmail.com 

ACTIVE/92109460.10 

Case 17-12560-KJC    Doc 1744-3    Filed 05/10/18    Page 2 of 57



(c) Effective Date: The later date of execution by the Seller and the 
Purchaser, as indicated on the signature page (the 
"Effective Date"). 

(d) Purchase Price: $59,500,000.00 (the "Purchase Price") 

(e) Earnest Money: $2,380,000.00 (the "Earnest Money"). 

(t) Due Diligence Period: The period commencing on the Effective Date 
and ending at 5:00 p.m. (ET) on that date which 
is thirty (30) days after the Effective Date (the 
"Due Diligence Period"). 

(g) Closing Date: Ninety (90) Days after the expiration of the Due 
Diligence Period, as such date shall be extended 
pursuant to the terms hereof (the "Closing 
Date") 

(h) Title Company: Royal Abstract of New York LLC as Agent for 
First American Title Insurance Company (the 
"Title Company") 
125 Park A venue, Suite 1610 
New York, NY 10017 
Attention: Martin Kravet 
Telephone: (212) 376-0900 
Email: mkravet@royalabstract.com 

(i) Escrow Agent: Royal Abstract of New York LLC (the "Title 
Company") 
125 Park A venue, Suite 1610 
New York, NY 10017 
Attention: Martin Kravet 
Telephone: (212) 376-0900 
Email: mkravet@royalabstract.com 

(j) Broker: Cushman & Wakefield (the "Broker") 

(k) Dunne Broker: John Dunne ofMdrn Residential (the "Dunne 
Broker") 

(1) Business Day All days of the year except Saturdays, Sundays 
and holidays recognized by the Federal Reserve 
Bank of New York. 

1.2. Property. Subject to the terms and conditions of this Agreement of Purchase and 
Sale (this "Agreement"), Seller agrees to sell to Purchaser, and Purchaser agrees to purchase 
from Seller, the following property (collectively, the "Property"): 
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(a) The "Real Property," being the land described in Exhibit A attached hereto (the 
"Land"); all improvements and fixtures located thereon, including all buildings and 
improvements located on the Land (collectively, the "Building"), commonly known as the "1 
Huron Street" (collectively, the "Improvements"); all and singular the rights, benefits, 
privileges, easements, tenements, hereditaments, and appurtenances thereon or in anywise 
appertaining to the Land and Improvements; and all right, title, and interest of Seller in and to all 
strips and gores and any land lying in the bed of any street, road or alley, open or proposed, 
adjoining the Land. 

(b) The "Personal Property," being all right, title and interest of Seller in and to all 
tangible personal property (if any) located on the Real Property and now or hereafter used in 
connection with the operation, ownership, maintenance, management, occupancy or 
improvement of the Real Property. 

( c) The "Intangible Property," being all, right, title and interest of Seller in and to 
all intangible personal property now or hereafter used in connection with the operation, 
ownership, maintenance, management, or occupancy of the Real Property, including all trade 
names and trademarks associated with the Real Property, the name of the Building; the plans and 
specifications for the Improvements; to the extent assignable, guaranties and warranties; 
indemnities; and claims against third parties, if any; applications, permits, approvals and licenses 
(to the extent assignable); insurance proceeds and condemnation awards or claims thereto to be 
assigned to Purchaser hereunder; and all books and records relating to the Property (but 
excluding Seller's partnership or corporate records, internal memoranda, financial projections, 
budgets, appraisals, accounting and tax records, and similar proprietary, confidential or 
privileged information). 

(d) All of Seller's right, title and interest in and to any air rights or development 
rights appurtenant to the Land or any portion thereof, if any (the "Development Rights"). 

(e) Earnest Money. Within three (3) Business Days after the Date of this 
Agreement, Purchaser shall deposit the Earnest Money with the Escrow Agent. The Earnest 
Money (or any portion thereof) shall be held and disbursed by the Escrow Agent pursuant to 
Article 8 of this Agreement. Except as otherwise expressly set forth in this Agreement, upon 
Escrow Agent's receipt of the Earnest Money (or any portion thereof), the Earnest Money 
received by Escrow Agent shall be fully-earned by Seller and non-refundable to Purchaser for 
any reason whatsoever. If Purchaser fails to fund the Earnest Money under this Section within 
three (3) Business Days, this Agreement shall immediately and irrevocably terminate, and be of 
no further force and effect, without any action required by either party. 

1.3. Remedies. Except as otherwise provided herein, Seller' s sole and exclusive 
remedy in the event Purchaser defaults in its obligations hereunder, including, without limitation, 
its obligation to close this transaction on or before the Closing Date (as such date may be 
adjourned in accordance with this Agreement), and such default shall not have been cured by 
Purchaser within ten (10) days after written notice from Seller, shall be to terminate this 
Agreement and to retain the Earnest Money held by Escrow Agent as liquidated damages, Seller 
waiving all other rights or remedies in the event of such default by Purchaser. The parties 
acknowledge that Seller' s actual damages in the event of a default by Purchaser under this 

-3-
ACTIVE/92109460.10 

Case 17-12560-KJC    Doc 1744-3    Filed 05/10/18    Page 4 of 57



Agreement will be difficult to ascertain, and that such liquidated damages represent the parties' 
best estimate of such damages. If the sale of the Property as contemplated hereby is not 
consummated on or before the Closing Date (as such date may be adjourned in accordance with 
this Agreement) due to Seller's default hereunder, including, without limitation, in its obligation 
to convey the Property at Closing, that is not cured within ten (10) days after written notice from 
Purchaser, then Purchaser shall be entitled, as its sole and exclusive remedy at law and/or in 
equity, either (a) to terminate this Agreement and receive the return of the Earnest Money or (b) 
to enforce specific performance of Seller's obligation to convey the Property in accordance with 
the terms of this Agreement; provided that any action to enforce specific performance shall be 
commenced, if at all, within ninety (90) days of the scheduled Closing Date. The return of the 
Earnest Money shall operate to terminate this Agreement and release Seller from any and all 
liability hereunder (except as set forth herein) and neither party shall have any rights or 
obligations hereunder except those that expressly survive termination of this Agreement. If this 
Agreement is terminated due to the default of a party, then the defaulting party shall pay any fees 
due to the Escrow Agent and any fees due to the Title Company for cancellation of the Title 
Commitment. 

1.4. Consideration. Seller and Purchaser each hereby acknowledges and agrees that 
this Agreement has been entered into for good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged by each of Seller and Purchaser. 

1.5. Financing. In no event shall Purchaser's obligation to acquire the Property in 
accordance with this Agreement be contingent upon Purchaser's ability to obtain acquisition 
financing. Notwithstanding the fact that this Agreement is absolutely and unconditionally not 
contingent on Purchaser receiving financing, Seller shall use commercially reasonable efforts to 
accommodate the Purchaser if they choose to finance the Property, such as permitting access for 
lender's tours and appraisals pursuant to Section 2.4 of this Agreement, provided such 
accommodations are at no expense, liability, or recourse to Seller and Purchaser hereby agrees 
and acknowledges that in no event are any of its obligations hereunder contingent or conditioned 
upon entering into or receiving any fmancing. 

ARTICLE 2 - INSPECTION 

2.1. Due Diligence. Purchaser shall have through 5:00 (ET) p.m. on the last day of the 
Due Diligence Period in which to examine, inspect, and investigate the Property and, in 
Purchaser's sole and absolute judgment and discretion, to determine whether the Property is 
satisfactory to Purchaser. Purchaser may terminate this Agreement pursuant to this Paragraph 2.1 
for any or no reason by giving notice of termination (the "Due Diligence Termination Notice") 
to Seller on or before the last day of the Due Diligence Period. Upon such termination, the 
Earnest Money shall be returned to Purchaser immediately upon request, and all further rights 
and obligations of the parties under this Agreement shall terminate, except for those rights and 
obligations which by their express terms survive the termination of this Agreement. This 
Agreement shall continue in full force and effect if Purchaser does not give the Due Diligence 
Termination Notice. 1 - · _ _ _.,.,.. 

2.2. Analysis and Evaluation of the Prooertv. During the Due Diligence Period, 
Purchaser shall have a full and complete opportunity to conduct such due diligence inspections 
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as Purchaser deemed necessary or appropriate, including (a) making any and all physical, 
environmental and other inspections of the Property (including, without limitation, invasive 
testing, borings or other so-called "phase-II testing" approved in writing by Seller in its 
commercially reasonable discretion, which approval shall not be unreasonably withheld, 
conditioned or delayed) as Purchaser deems necessary and/or appropriate in connection with the 
purchase of the Property, and (b) examining and investigating, to its full satisfaction, all other 
facts, circumstances and matters as it deems relevant to the purchase of the Property, including 
without limitation, the income and operating performance of the Property, the condition of the 
Property (including the physical condition and use of the Property, availability and adequacy of 
utilities, access, zoning, compliance with applicable laws, environmental conditions on and/or 
affecting the Property and engineering and structural matters), and title and survey matters 
(subject to Purchaser's right to raise objections in accordance with Section 3.2) (collectively 
"Due Diligence"). Seller hereby approves the Purchaser's proposed phase-II scope (and the work 
to be performed thereunder) attached hereto as Schedule 6 pursuant to sub-clause (a) above. 
Purchaser further acknowledges and agrees that (i) as of the Effective Date, it shall have access 
to due diligence files made available on a confidential website (the "DD Website") with respect 
to the Property, (ii) as of the Effective Date, it shall have a full and complete opportunity to 
examine all documents and files concerning the financing, maintenance and operation of the 
Property, documents evidencing the Intangible Property, the Development Rights and insurance 
certificates related to the Property, to the extent on the DD Website that Purchaser decided to 
inspect and review (but excluding Seller's partnership or corporate records, internal memoranda, 
financial projections, budgets, appraisals, accounting and tax records, and similar proprietary, 
confidential or privileged information), and (iii) except for the express representations and 
warranties of Seller contained herein, any and all of such materials and information delivered or 
made available by Seller or its agents or consultants to Purchaser are delivered and made 
available solely as an accommodation to Purchaser and may not be relied upon by Purchaser in 
connection with the purchase of the Property or as a complete and accurate source of information 
with respect to the Property (including without limitation the Property's environmental, 
structural, architectural, mechanical, physical, financial and economic condition). At Closing, 
Purchaser shall accept the Property "AS-IS, WHERE-IS, WITH ALL FAULTS" in the condition 
that exists on the Effective Date, reasonable wear and tear excepted, without any liability to 
Seller for any latent or patent defects in the Property. Purchaser acknowledges that the Purchase 
Price reflects and takes into account the Property's environmental, structural, architectural, 
mechanical, physical, financial and economic condition and that the Property is being sold "AS
IS, WHERE-IS, WITH ALL FAUL TS," subject to the representations and warranties of Seller in 
Section 7 .1. 

2.3. Return of Seller's Documents. If this Agreement is terminated by Purchaser, 
Purchaser shall return all of the documents received from Seller in connection with its Due 
Diligence and in addition, if requested by Seller, Purchaser shall provide Seller with copies of 
any and all additional non-confidential surveys, tests, studies or reports obtained by Purchaser in 
connection with its due diligence investigation of the Property, including, without limitation the 
phase-II contemplated by Section 2.2(a) above; provided, however, Purchaser shall not represent 
or warrant in any way such information and Purchaser shall have no obligation to obtain any 
reliance letter or other similar instrument on behalf of Seller from any third-party consultant, 
advisor or provider of such information. 
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2.4. Access. Purchaser shall have reasonable access to the Property and all books and 
records for the Property that are in Seller's or its property manager's possession or control for the 
purpose of conducting surveys, architectural, engineering, geotechnical and environmental 
inspections and tests (including intrusive inspection, borings and sampling approved in writing 
by Seller in its commercially reasonable discretion, which approval shall not be unreasonably 
withheld, conditioned or delayed), and any other inspections, studies, or tests reasonably required 
by Purchaser. Seller hereby approves the Purchaser's proposed phase-II scope (and the work to 
be performed thereunder) attached hereto as Schedule 6 pursuant to Section 2.2(a) above. 
Purchaser agrees to coordinate access to the Property with Seller's property manager. Purchaser 
shall keep the Property free and clear of any liens and will indemnify, defend, and hold Seller 
harmless, for, from and against any and all claims asserted by third parties against Seller to 
recover for personal injury or property damage by Purchaser or Purchaser's members' officers 
and employees and each of Purchaser's and such other party's respective agents or consultants 
(each a "Purchaser Party," and collectively, "Purchaser Parties") as a result of Purchaser 
Party's entry onto the Property. If any inspection or test performed by Purchaser or a Purchaser 
Party disturbs the Property, Purchaser will repair any damage to the Property caused by any such 
inspection or test. Furthermore, Purchaser shall cause all of the Purchaser Parties conducting any 
Due Diligence to maintain and have in effect (i) commercial general liability insurance with 
single occurrence coverage of at least One Million Dollars ($1,000,000) and aggregate coverage 
of at least Two Million Dollars ($2,000,000) for personal injury, including bodily injury and 
death, and property damage, and (ii) Statutory Workers Compensation and $1,000,000 
Employers Liability insurance, in each case, naming Seller as an additional insured party, and, to 
the extent obtainable and without an additional premium, such coverage shall include a waiver of 
subrogation. Purchaser shall deliver to Seller a copy of the certificate of insurance effectuating 
the insurance required under this Section 2.4, prior to conducting any inspections or 
investigations at the Property and agrees to maintain such coverage for so long as this Agreement 
remains in effect. Subject to the second sentence of this paragraph, during the pendency of this 
Agreement, the Purchaser Parties shall have a continuing right of reasonable access to the 
Property and any office where the records of the Property are kept for the purpose of examining 
and making copies of all books and records and other materials relating to the Property in 
Seller's or its property manager's possession or control. Purchaser agrees to give Seller or its 
Property Manager reasonable prior telephonic notice of any such intended entrance upon the 
Property and afford Seller or its property manager the opportunity to be present at any such 
access. Purchaser shall have the right to conduct a "walk-through" of the Property before the 
Closing. In the course of its investigations, Purchaser may make inquiries to third parties, 
including, without limitation, Seller's environmental consultants, Seller's architects, contractors, 
property managers, parties to all service contracts affecting the Property (the "Service 
Contracts") and municipal, local and other government officials and representatives, and Seller 
consents to such inquiries. Notwithstanding the forgoing, Purchaser acknowledges that after the 
expiration of the Due Diligence Period it shall have no right to so terminate this Agreement in 
connection with its Due Diligence and the Earnest Money held by Escrow Agent shall be non
refundable to Purchaser except as otherwise expressly provided in this Agreement, including, 
without limitation, Article 2). The provisions of this Section 2.4 shall survive the Closing or any 
termination of this Agreement. 

2.5 . Violations. Notwithstanding the foregoing or anything to the contrary in this 
Agreement, in no event shall Seller be responsible for any violations against the Property 
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existing as of the Effective Date ("Violations") or any state of repair or disrepair that may result 
in Violations, including those shown in searches and municipal reports provided by the Title 
Company with the Title Commitment; provided, however, that for those Violations that have 
been liquidated and reduced to a monetary amount, Seller shall pay any such monetary fines and 
any interest and/or penalties thereon which arise or accrue prior to the Closing Date as a result of 
any such Violations up to an aggregate of $100,000.00, provided further that upon payment of 
such fine or penalty, Seller shall have no obligation to take any further action in connection with 
the associated Violation. The provisions of this Paragraph 2.5 shall survive any closing or 
termination of this Agreement. 

2.6. Service Contracts. Seller shall terminate at its sole costs and expense, at or prior 
to Closing all Service Contracts and any property management or leasing agreement (subject to 
Paragraph 6.3 below) affecting the Property. 

2.7. As-Is Sale. 

(a) TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW AND 
EXCEPT FOR SELLER'S REPRESENTATIONS AND WARRANTIES AND COVENANTS 
EXPRESSLY SET FORTH IN THIS AGREEMENT OR ANY OF THE CLOSING 
DOCUMENTS AND SUBJECT TO SELLER' S REPRESENTATIONS AND WARRANTIES 
SET FORTH IN SECTION 7.1, THE CONSUMMATION OF THE TRANSACTIONS 
CONTEMPLATED BY THIS AGREEMENT IS MADE AND WILL BE MADE WITHOUT 
REPRESENTATION, COVENANT, OR WARRANTY OF ANY KIND (WHETHER 
EXPRESS, IMPLIED, OR, TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE 
LAW, STATUTORY) BY SELLER. AS A MATERIAL PART OF THE CONSIDERATION 
FOR THIS AGREEMENT, PURCHASER AGREES TO ACCEPT THE PROPERTY ON AN 
"AS IS" AND "WHERE IS" BASIS, "WITH ALL FAULTS" AND ANY AND ALL LATENT 
AND PATENT DEFECTS, AND WITHOUT ANY REPRESENTATION OR WARRANTY, 
ALL OF WHICH SELLER HEREBY DISCLAIMS, EXCEPT FOR SELLER'S 
REPRESENTATIONS, WARRANTIES AND COVENANTS EXPRESSLY SET FORTH IN 
THIS AGREEMENT OR ANY OF THE CLOSING DOCUMENTS. EXCEPT FOR 
SELLER'S REPRESENTATIONS, WARRANTIES AND COVENANTS EXPRESSLY SET 
FORTH IN THIS AGREEMENT OR ANY OF THE CLOSING DOCUMENTS, NO 
WARRANTY OR REPRESENTATION IS MADE BY SELLER WITH RESPECT TO THE 
PROPERTY AND THE SALE THEREOF AS TO (A) FITNESS FOR ANY PARTICULAR 
PURPOSE, (B) HABITABILITY OR MERCHANTABILITY, (C) DESIGN OR 
CONSTRUCTION, (D) QUALITY, (E) CONDITION, (F) OPERATION OR INCOME, (G) 
COMPLIANCE WITH PLANS, DRAWINGS OR SPECIFICATIONS, (H) ABSENCE OF 
DEFECTS, (I) ABSENCE OF HAZARDOUS OR TOXIC SUBSTANCES, (INCLUDING, 
WITHOUT LIMITATION, LEAD PAINT, ASBESTOS, AND TOXIC AND OTHER MOLD) 
ON, UNDER OR ABOUT THE PROPERTY OR THE ADJOINING OR NEIGHBORING 
PROPERTY, (J) ABSENCE OF FAULTS, (K) FLOODING, OR (L) COMPLIANCE WITH 
LAWS AND REGULATIONS, INCLUDING, WITHOUT LIMITATION, THOSE RELATING 
TO HEALTH, SAFETY, AND THE ENVIRONMENT. PURCHASER REPRESENTS AND 
WARRANTS THAT, AS OF THE DATE OF THIS AGREEMENT AND AS OF THE 
CLOSING DATE, IT HAS AND SHALL HA VE REVIEWED AND CONDUCTED SUCH 
INDEPENDENT ANALYSES, STUDIES (INCLUDING, WITHOUT LIMITATION, 
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ENVIRONMENTAL STUDIES AND ANALYSIS OF THE PROPERTY), REPORTS, 
INVESTIGATIONS AND INSPECTIONS AS IT DEEMS APPROPRIATE IN CONNECTION 
WITH THE PROPERTY. EXCEPT AS PROVIDED IN SELLER'S REPRESENTATIONS, 
WARRANTIES AND COVENANTS EXPRESSLY SET FORTH IN THIS AGREEMENT OR 
ANY OF THE CLOSING DOCUMENTS, IF SELLER PROVIDES OR HAS PROVIDED 
ANY DOCUMENTS, SUMMARIES, OPINIONS OR WORK PRODUCT OF 
CONSULTANTS, SURVEYORS, CONTRACTORS, ARCHITECTS, ENGINEERS, TITLE 
COMPANIES, GOVERNMENT AL AUTHORITIES OR ANY OTHER PERSON OR ENTITY 
WITH RESPECT TO THE PROPERTY, INCLUDING, WITHOUT LIMITATION, THE 
OFFERING, IF ANY, PREPARED BY BROKER, PURCHASER AND SELLER AGREE 
THAT SELLER HAS DONE SO OR SHALL DO SO ONLY FOR THE CONVENIENCE OF 
BOTH PARTIES, PURCHASER SHALL NOT RELY THEREON AND THE RELIANCE BY 
PURCHASER UPON ANY SUCH DOCUMENTS, SUMMARIES, OPINIONS OR WORK 
PRODUCT SHALL NOT CREATE OR GIVE RISE TO ANY LIABILITY OF OR AGAINST 
SELLER. EXCEPT AS PROVIDED IN SELLER'S REPRESENTATIONS, WARRANTIES 
AND COVENANTS EXPRESSLY SET FORTH IN THIS AGREEMENT OR ANY OF THE 
CLOSING DOCUMENTS, PURCHASER ACKNOWLEDGES AND AGREES THAT NO 
REPRESENTATION HAS BEEN MADE AND NO RESPONSIBILITY IS ASSUMED BY 
SELLER WITH RESPECT TO CURRENT AND FUTURE APPLICABLE ZONING OR 
BUILDING CODE REQUIREMENTS, DEVELOPMENT OF THE PROPERTY OR 
DEVELOPMENT RIGHTS APPLICABLE TO THE PROPERTY OR THE COMPLIANCE OF 
THE PROPERTY WITH ANY OTHER LAWS, RULES, ORDINANCES OR REGULATIONS, 
THE FINANCIAL EARNING CAPACITY OR EXPENSE HISTORY OF THE PROPERTY, 
OR THE CONTINUATION OF SERVICE CONTRACTS. EXCEPT FOR SELLER'S 
REPRESENTATIONS, WARRANTIES AND COVENANTS EXPRESSLY SET FORTH IN 
THIS AGREEMENT OR ANY OF THE CLOSING DOCUMENTS, PURCHASER 
ACKNOWLEDGES THAT PURCHASER HAS ENTERED INTO THIS AGREEMENT WITH 
THE INTENTION OF MAKING AND RELYING UPON ITS OWN INVESTIGATION OF 
THE PHYSICAL, ENVIRONMENTAL, ECONOMIC USE, DEVELOPMENT POTENTIAL, 
COMPLIANCE, AND LEGAL CONDITION OF THE PROPERTY AND THAT 
PURCHASER IS NOT NOW RELYING, AND EXCEPT FOR SELLER'S 
REPRESENTATIONS, WARRANTIES AND COVENANTS EXPRESSLY SET FORTH IN 
THIS AGREEMENT OR ANY OF THE CLOSING DOCUMENTS, WILL NOT LATER 
RELY, UPON ANY REPRESENTATIONS AND WARRANTIES MADE BY SELLER OR 
ANYONE ACTING OR CLAIMING TO ACT, BY, THROUGH OR UNDER OR ON 
SELLER'S BEHALF CONCERNING THE PROPERTY. 

(b) The provisions of this Paragraph 2.7 shall survive any closing or termination of 
this Agreement and shall not be merged into the closing documents. 

ARTICLE 3 - TITLE AND SURVEY REVIEW 

3.1. Delivery of Title Commitment and Survey. At Closing, Seller will 
deliver and Purchaser will accept fee title which Purchaser's title company will insure free of all 
liens and encumbrances subject only to the Permitted Exceptions and subject to the terms herein. 
Seller acknowledges receipt of a title commitment from Royal Abstract of New York LLC 
(insuring through First American Title Insurance Company) dated August 2, 2017 under Title 
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Number 909628 (the "Title Commitment") which sets forth certain exceptions to title as shown 
on Schedule B of the Title Commitment (the "Title Exceptions"). Seller agrees to provide the 
Owner's title affidavit as described in Section 5.3 to address certain Title Exceptions set forth in 
Schedule B of the Title Commitment and in connection therewith Seller understands that the 
Title Company will remove certain pre-printed Title Exceptions from the Title Commitment (as 
confirmed, in writing, by the Title Company to Purchaser). Except for those items that the Title 
Company will remove by virtue of the affidavit described in Section 5.3, the Title Exceptions set 
forth on Schedule 4 shall be deemed Permitted Exceptions (as defined below), subject, in the 
case of updates to the Existing Survey (as defined below), to Purchaser's objection rights 
pursuant to Section 3.2. Purchaser shall take title subject to the existing survey of the Property 
prepared by Bartlett, Ludlam & Dill Associates and dated August 9, 2004 and updated by visual 
inspection on July 29, 2014 by Kulhanek and Plan Land Surveyor, P.C. and to any other matter 
an accurate survey update would show provided same does not render title uninsurable (the 
"Existing Survey") and together with the Title Exceptions set forth on Schedule 4 and any title 
exceptions (including any mortgages recorded against the Property at Closing in connection with 
Purchaser's acquisition) caused by the direct actions or omissions of Purchaser or its agents, 
collectively, the "Permitted Exceptions"). Notwithstanding anything to the contrary herein, 
Seller shall pay, escrow and/or remove at Closing (i) any mortgage, deed of trust or similar 
voluntary monetary lien affecting the Property; (ii) any mechanic's or similar liens for work 
performed at the Property; (iii) liens and other encumbrances (other than Permitted Exceptions) 
which Seller has knowingly and intentionally placed (or allowed to be placed) on the Property; 
(iv) other liens encumbering the Property (including, judgments, federal, state and municipal tax 
liens) which are in liquidated amounts and which may be satisfied solely by the payment of 
money (including the preparation or filing of appropriate satisfaction instruments in connection 
therewith) and which other liens do not exceed in the aggregate $$750,000.00; and (v) Taxes and 
municipal liens (subject to Section 2.5) which constitute Title Exceptions and (vi) title objections 
numbered 1, 4, 15, 16, 17, 19, 26, 27 and 29 as set forth on Schedule B of the Title Commitment 
(individually and collectively, the "Seller Encumbrances"). Purchaser shall have no right to 
terminate this Agreement based on any Permitted Exceptions, and Seller shall have no obligation 
to take any steps, bring any action or proceeding or incur any effort or expense whatsoever to 
eliminate, modify or cure any such matters other than Seller Encumbrances and/or additional 
objections to title which may arise in an updated title report. Purchaser shall be entitled to order 
an updated ALTA survey from surveyor reasonably acceptable to Purchaser for the Property (the 
"New Survey"), the costs of which, and any modifications made thereto, shall be borne solely by 
Purchaser. Purchaser hereby agrees, at Closing, to make a direct payment to the Surveyor (or 
any new surveyor) for the costs of the New Survey. Title Company acknowledges that as of the 
date hereof that is has made satisfactory arrangements with Seller, including, without limitation, 
Seller's agreement to provide the Title Affidavit, to remove the items listed in item (vi) above. 

If the Seller is unable as opposed to unwilling to deliver title in accordance with the terms of this 
Contract, Seller shall not be in default hereunder and the sole obligation of the Seller shall be to 
return the Deposit to the Purchaser and upon such payment this Agreement shall be terminated 
and neither party shall have any further rights or obligations hereunder except for those that 
expressly survive termination. In the alternative the Purchaser may elect to cancel this 
Agreement and receive back the Deposit and upon receipt of same this Agreement shall be 
terminated and neither party shall have any further rights or obligations hereunder except for 
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those that expressly survive termination or Purchaser may elect to close subject to the existing 
title without an abatement in the Purchase Price. 

3.2. Title Review and Cure. If the Title Company issues an update to the Title 
Commitment and such update to the Title Commitment discloses an additional Title Exception 
other than a Permitted Exception or a Seller Encumbrance (which Seller is required to discharge 
in accordance with this Section 3.1) or a title encumbrance caused by or through Purchaser (or 
any of its affiliates) or expressly approved, in writing, by Purchaser in accordance with the terms 
of this Agreement that in Purchaser's commercially reasonable opinion adversely impacts title to 
the Property or Purchaser receives an updated survey that discloses matters which would render 
title uninsurable (according to the Title Company) then Purchaser may object to such new 
exception (and any change in an existing exception) shown in the updated Title Commitment or 
survey issue at or prior to closing by providing Seller with notice of such objections ("Notice of 
Objection"). If Purchaser does not provide a Notice of Objections as provided herein, Purchaser 
shall be deemed to have accepted all exceptions contained in the updated Title Commitment 
(other than any Seller Encumbrances) or update survey and all such exceptions and matters and 
shall also constitute Permitted Exceptions. In the event any such objections are made by 
Purchaser, Seller shall have the right (but not the obligation), exercisable by delivery of a notice 
to Purchaser (the "Seller's Response Notice") within three (3) Business Days after receipt of 
Purchaser's Notice of Objections (the "Seller's Response Period") to commit to cure (by 
removal or, if acceptable to Purchaser in its sole discretion, by endorsement or otherwise) such 
objections in the manner specified in the Seller's Response Notice. The procurement by Seller of 
a commitment for the issuance from a national title insurance company of a title policy or 
endorsement thereto in accordance with the terms herein if acceptable to Purchaser in its sole 
discretion by the Title Company insuring Purchaser against the exception or other matter shall be 
deemed a cure of such exception or matter as long as the Title Company agrees to omit and/or 
delete such exception or (if acceptable to Purchaser in its sole discretion) affirmatively insure 
over such monetary exception. Except with respect to Seller Encumbrances, if there are 
objections made by Purchaser that Seller elects or is deemed to have elected not to cure, then 
Purchaser shall have the right, notwithstanding any other provision of this Agreement, to either 
(A) terminate this Agreement upon written notice to Seller whereupon this Agreement shall 
terminate, Escrow Agent shall promptly return the Earnest Money to Purchaser, the Seller shall 
pay the costs of Escrow Agent (if any), and neither party to this Agreement shall thereafter have 
any further rights or liabilities under this Agreement, except for the any obligations that 
expressly survive Closing, or (B) elect to accept title to the Real Property subject to all such 
exceptions to title set forth in the updated Title Commitment as applicable, other than those 
which Seller has expressly agreed to remedy (or is hereunder obligated to remove because such 
item constitutes a Seller Encumbrance) and proceed to Closing. If any such objections are not 
cured (or arrangements for such cure to be effective as of the Closing are not made) by Seller in 
the manner provided in Seller's Response, then Seller shall be in breach of this Agreement and 
Purchaser may as its only option, elect any of the remedies set forth in Section 1.3. 

3.3. Delivery of Title Policy at Closing. In addition to the other conditions to 
Purchaser's obligation to purchase the Property, as a condition to Purchaser's obligation to close, 
the Title Company shall deliver to Purchaser at Closing an ALTA Owner's Policy (or other form 
if required by state law or Title Company) of title insurance, issued by the Title Company as of 
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the date and time of the recording of the Deed, in the amount of the Purchase Price, and subject 
only to the Permitted Exceptions (the "Title Policy"). 

3.4. Closing Costs. Purchaser shall pay (a) all expenses for examination of title, the 
premium for any title insurance policy issued to Purchaser, the cost of the New Survey and Phase 
I (if any) and all other title, survey or other expenses incurred by Purchaser in connection with 
this Agreement or the Closing hereunder, (b) all charges, fees and recording costs to be paid in 
connection with the execution, delivery and recording of the Deed, (c) its own attorneys' fees 
and due diligence costs, ( d) one-half of any escrow fee charged by Escrow Agent, ( e) any costs, 
including mortgage recording taxes, in connection with an acquisition financing obtained by 
Purchaser (f) any other expenses incurred by Purchaser in connection with the transactions 
contemplated hereby and (g) the portion of all New York State, New York City and Kings 
County, if any, transfer or stamp tax payable on that amount equal to one and one half percent 
(1.5%) of the Purchase Price (which amount equals a portion of the commission payable to 
Dunne Broker). Seller shall pay (W) all New York State, New York City and Kings County, if 
any, transfer tax or stamp tax payable by reason ofrecording the Deed (except as noted above in 
clause (g)), (X) one-half of any escrow fee charged by Escrow Agent, (Y) its own attorneys' fees 
and (Z) fees charged by the Broker which Seller is compensating under a separate agreement. 
Except as otherwise expressly set forth herein, all other closing costs shall be allocated to and 
paid by Seller and Purchaser in accordance with the manner in which such costs are customarily 
borne by such parties in sales of similar property in New York, New York. 

ARTICLE 4 -OPERATIONS AND RISK OF LOSS 

4.1 . Ongoing Operations. During the pendency of this Agreement: 

(a) Preservation of Business. Seller shall cause the Property to be operated only in 
the ordinary and usual course of business and consistent with past practice in a commercially 
reasonable manner, shall perform its obligations under all agreements affecting the Property and 
shall not knowingly take any action or omission which would cause any of the representations or 
warranties of Seller contained herein to become inaccurate or any of the covenants of Seller to be 
breached. Seller shall pay all utility and other service charges accrued through the date of 
Closing. Except as permitted by applicable law and consistent with Seller's ordinary course of 
business, Seller shall not generate, store or dispose of Hazardous Materials on the Property. 

(b) Maintenance of Insurance. Seller shall continue to carry its existing insurance 
through the Closing Date. Evidence of such insurance is attached hereto as Schedule 5. 

(c) New Contracts. Without Purchaser's prior written consent, which shall not be 
unreasonably withheld, in each instance, Seller will not enter into or amend, terminate, waive 
any default under, or grant concessions regarding any contract or agreement that will be an 
obligation affecting the Property or binding on the Purchaser after the Closing. 

( d) Listings and Other Offers. Seller will not actively solicit or accept any offers to 
buy the Property or enter into any contracts or agreements (whether binding or not) to sell the 
Property. 
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( e) Leasing Arrangements. During the term of this Agreement, Seller will not enter 
into, terminate or amend any leases, licenses or occupancy agreements for the Property 
(collectively "Leases") without Purchaser's prior written consent (which consent may be granted 
or withheld in Purchaser's sole and absolute discretion). 

4.2. Condemnation. Seller shall promptly give Purchaser notice of any eminent 
domain proceedings that, to its knowledge, are contemplated, threatened or instituted with 
respect to the Property. In the event of a material condemnation proceedings, by notice to Seller 
given within ten (10) days after Purchaser receives notice of material eminent domain 
proceedings that are contemplated, threatened or instituted by any governmental body having the 
power of eminent domain with respect to the Property, and if necessary the Closing Date shall be 
extended to give Purchaser the full ten (10) day period to make such election, Purchaser may 
terminate this Agreement or proceed under this Agreement, in which event Seller shall, at the 
Closing, assign to Purchaser its entire right, title and interest in and to any condemnation award, 
and Purchaser shall have the sole right during the pendency of this Agreement to negotiate and 
otherwise deal with the condemning authority in respect of such matter. An eminent domain 
proceeding shall be "material" under this Section 4.2 if such condemnation, in Purchaser's 
commercially reasonable judgment would materially impair, the redevelopment and/or could 
reasonably be expected to cause an institutional lender to fail to finance the Property on 
commercially reasonable terms. Anything to the contrary herein notwithstanding, it is a condition 
of Purchaser's obligation to close that at the time of Closing there shall be no material eminent 
domain proceeding pending or actually threatened against the Property unless waived in writing 
by the Purchaser. 

4.3. Casualtv. Seller shall promptly give Purchaser written notice of any material 
damage to the Property, describing such damage, whether such damage is covered by insurance 
and the estimated cost of repairing such damage. After such notification Seller shall, at its option 
but only to the extent required by applicable law, begin repairs prior to the Closing out of any 
insurance proceeds received by Seller for the damage. Following such casualty, there shall be no 
abatement of the Purchase Price and Seller shall assign to Purchaser (without recourse) at the 
Closing the rights of Seller to any proceeds of casualty insurance, to the extent not used to repair 
any damage (to the extent required by law), net of costs incurred by Seller to obtain such award 
and Seller shall further assign (on a non-exclusive basis as to Seller's period of ownership) the 
existing casualty insurance in effect at the time of closing, and Purchaser shall receive a credit at 
Closing equal to any deductible under the applicable insurance policies. Notwithstanding the 
foregoing, Purchaser acknowledges and agrees that it shall have no right to terminate this 
Agreement due to any casualty or damage at the Property and that it shall be obligated to acquire 
the Property notwithstanding any such casualty or damage. 

ARTICLE 5 - CLOSING 

5.1. Closing and Escrow. The consummation of the transaction contemplated herein 
("Closing") shall occur on the Closing Date (as such date may be extended pursuant to the terms 
hereof) at the offices of the Escrow Agent; provided, however, Purchaser shall have the one time 
right to (i) accelerate the Closing to a date no earlier than thirty (30) days prior to the original 
Closing Date by giving Seller written notice of such election no later than fifteen (15) days prior 
to the proposed accelerated Closing Date and/or (ii) extend the Closing to a date no later than 
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thirty (30) days after the original Closing Date (time being of the essence) by giving Seller 
written notice of such election no later than five (5) business days prior to the originally schedule 
Closing Date. Closing shall occur through an escrow with the Escrow Agent. Funds shall be 
deposited into and held by Escrow Agent in a closing escrow account with a bank satisfactory to 
Purchaser and Seller. Upon satisfaction or completion of all closing conditions and deliveries, 
the parties shall direct the Escrow Agent to immediately record and deliver the closing 
documents to the appropriate parties and make disbursements according to the closing statements 
executed by Seller and Purchaser. The Escrow Agent shall agree in writing with Seller and 
Purchaser that (1) recordation of the Deed constitutes its representation that it is holding the 
closing documents, closing funds and closing statement and is prepared and irrevocably 
committed to disburse the closing funds in accordance with the closing statements and (2) release 
of funds to the Seller shall irrevocably commit it to issue the Title Policy in accordance with this 
Agreement. Provided such supplemental escrow instructions are not in conflict with this 
Agreement as it may be amended in writing from time to time, Seller and Purchaser agree to 
execute such supplemental escrow instructions as may be appropriate to enable Escrow Agent to 
comply with the terms of this Agreement. 

5 .2. Conditions to the Parties' Obligations to Close. In addition to all other conditions 
set forth herein, the obligation of Seller, on the one hand, and Purchaser, on the other hand, to 
consummate the transactions contemplated hereunder shall be contingent upon the following: 

(a) The other party's representations and warranties contained herein shall be true 
and correct in all material respects as of the Date of this Agreement and the Closing Date (as if 
made on the Closing Date) and each party shall have received a certificate to that effect signed 
by the other party; 

(b) As of the Closing Date, the other party shall have performed its obligations 
hereunder and all deliveries to be made by the other party at Closing have been tendered; 

( c) Except as set forth on Schedule 3 hereto, there shall exist no pending or 
threatened actions, suits, arbitrations, claims, attachments, proceedings, assignments for the 
benefit of creditors, insolvency, bankruptcy, reorganization or other proceedings, pending or 
threatened against the other party that would materially and adversely affect the operation or 
value of the Property and/or title to the Property or the other party's ability to perform its 
obligations under this Agreement; 

( d) Except as set forth on Schedule 3 hereto, there shall exist no pending or 
threatened action, suit or proceeding with respect to the other party before or by any court or 
administrative agency which seeks to restrain or prohibit, or to obtain damages or a discovery 
order with respect to, this Agreement or the consummation of the transactions contemplated 
hereby; 

( e) Any other conditions set forth in this Agreement (including, without limitation, 
the conditions set forth in Paragraphs 2.4, 2.5 and 3.3 above) to such party's obligation to close 
have been satisfied by the applicable date(s); and 

-13-
ACTIVE/92109460.10 

Case 17-12560-KJC    Doc 1744-3    Filed 05/10/18    Page 14 of 57



(f) At Closing, vacant and broom clean possession of the Property will be delivered 
by Seller, free of all leases and tenants pursuant to any oral or written lease, occupants and 
occupancy agreements. 

If any condition to such party's obligation to proceed with the Closing hereunder has not 
been satisfied as of the Closing Date (as such date may be extended pursuant to the terms 
hereof), such party may, in its sole discretion, either (i) terminate this Agreement by delivering 
written notice to the other party on the Closing Date, (ii) extend the time available for the 
satisfaction of such condition by up to a total of 20 Business Days, or (iii) elect to close, 
notwithstanding the non-satisfaction of such condition, in which event such party shall be 
deemed to have waived any such condition except for breach by a party of a covenant or a 
representation in which case the Closing shall not relieve such breaching party from any liability 
it would otherwise have hereunder. If such party elects to proceed pursuant to clause (ii) above, 
and such condition remains unsatisfied after the end of such extension period, then, at such time, 
such party may elect to proceed pursuant to either clause (i) or (iii) above. 

5.3. Seller's Deliveries in Escrow. At least 1 Business Day before the Closing Date, 
Seller shall deliver in escrow to the Escrow Agent the following: 

(a) Deed. A Bargain and Sale Deed With Covenants Against Grantor's Acts in the 
form attached hereto as Exhibit C, conveying the Property to Purchaser (the "Deed"); 

(b) Bill of Sale and Assignment of Contracts and Intangible Property. A Bill of Sale 
and Assignment of Contracts and Intangible Property in the form of Exhibit B attached hereto 
(the "Assignment"), executed and acknowledged by Seller, vesting in Purchaser good title to the 
property described therein free of any claims, except for the Permitted Exceptions to the extent 
applicable; 

( c) Certificate. A certificate from Seller that each of the representations and 
warranties contained in Paragraph 7.1 hereof is true and correct in all material respects as set 
forth herein as of the Closing Date (the statements made in such certificate shall be subject to the 
same limitations on survival as are applicable to Seller's representations and warranties under 
Section 7 .1 hereof); 

(d) NY Transfer Forms. Such disclosures and reports as are required by applicable 
state and local law in connection with the conveyance of real property, including, but not limited 
to, a completed New York City Real Property Transfer Tax Return (RPT), New York State 
Combined Real Estate Transfer Tax Return, Credit Line Mortgage Certificate (Form TP-584) 
and Real Property Transfer Report (Form RP-5217NYC) (collectively, the "NY Transfer 
Forms"); 

(e) FIRPTA. A Foreign Investment in Real Property Tax Act affidavit executed by 
Seller and any similar tax withholding affidavits required by the state where the Real Property is 
located; 

(f) Terminations. Terminations, effective no later than Closing, of those Service 
Agreements which Purchaser has elected not to assume, including any management agreements 
affecting the Property; 
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(g) Authority. Evidence of the existence, organization and authority of Seller and of 
the authority of the persons executing documents on behalf of Seller reasonably satisfactory to 
the Escrow Agent and the Title Company; 

(h) Title Affidavit/Gap Indemnity. An owner's title insurance affidavit in attached 
hereto to Exhibit D (the "Title Affidavit") to the Title Company or as otherwise reasonably 
requested by the title company and such other documents as may be reasonably required by the 
Title Company or as may be agreed upon by Seller and Purchaser to consummate the transaction; 

(i) To the extent in the possession of Seller or its managing agent, copies of any 
building plans, warranties and guaranties with respect to the Property or any part thereof; 

(j) To the extent in the possession of Seller, all books, records and other documents 
relating to the Property, including, without limitation, (a) licenses and permits relating to the 
operation of the Property, (b) certificates, permits and licenses with respect to the Property issued 
by any governmental authority, (c) current certifications verifying elevator and boiler 
inspections, and (d) survey, architectural plans, building plans or specifications pertaining to the 
Property; 

(k) To the extent available, RPIE filings for 2015 through 2017; and 

(1) Other Deliveries. Any other Closing deliveries required to be made by or on 
behalf of Seller hereunder. 

5.4. Purchaser's Deliveries in Escrow. At least 1 Business Day before the Closing 
Date (except as otherwise permitted in subparagraph (a) below), Purchaser shall deliver in 
escrow to the Escrow Agent the following: 

(a) Purchase Price. On the Closing Date, the Purchase Price, less the Earnest Money 
that is applied to the Purchase Price, plus or minus applicable prorations, deposited by Purchaser 
with the Escrow Agent in immediate, same-day federal funds wired for credit into the Escrow 
Agent's escrow account; 

(b) Bill of Sale and Assigrunent of Contracts and Intangible Property. The 
Assignment, executed by Purchaser; 

( c) Certificate. A certificate from Purchaser that each of the representations and 
warranties contained in Paragraph 7.2 hereof is true and correct in all material respects as set 
forth herein as of the Closing Date; 

(d) NY Transfer Forms. Such disclosures and reports as are required by applicable 
state and local law in connection with the conveyance of real property, including, but not limited 
to, an NY Transfer Forms; and 

( e) Other Deliveries. Any other Closing deliveries required to be made by or on 
behalf of Purchaser hereunder. 
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5.5 . Closing Statements/Escrow Fees. Seller and Purchaser shall deposit with the 
Escrow Agent executed closing statements which shall contain Seller and Purchaser's joint 
estimate of the amounts of the items requiring adjustment pursuant to this Agreement in the form 
required by the Escrow Agent. The Closing Statement shall be binding and conclusive on all 
parties hereto, and at the Closing, the Closing Statement shall be executed and delivered by the 
parties hereto. Any errors in the Closing Statement shall be corrected within 90 days of the 
Closing. The Escrow Agent's escrow fee, closing charges, and any cancellation fee shall be 
divided equally between and paid by Seller and Purchaser. The provisions of this Paragraph 5.5 
shall survive any closing or termination of this Agreement. 

5.6. Intentionally Omitted. 

5. 7. Possession. At the time of Closing, Seller shall deliver to Purchaser possession of 
the Property, subject only to the Permitted Exceptions. 

5.8. Delivery of Books and Records. Immediately after the Closing, Seller shall 
deliver to the offices of Purchaser's property manager:; copies or originals of all books and 
records, contracts; all permits and warranties, booklets, keys and other items, if any, used in the 
operation of the Property; and, if in Seller's or its property manager' s possession or control, any 
"as-built" plans and specification; all other available plans and specifications. Seller shall 
cooperate with Purchaser after Closing to transfer to Purchaser any such information stored 
electronically. 

ARTICLE 6 -PRORATIONS AND ADJUSTMENTS 

6.1. Prorations. Not less than 2 days prior to Closing, Seller and Purchaser shall 
provide such information and verification reasonably necessary to support the prorations and 
adjustments under this Article 6. The items in subparagraphs (a) through ill of this Paragraph 
hl shall be prorated between Seller and Purchaser, based on the actual number of days in the 
applicable period, as of the close of the day immediately preceding the Closing Date, the Closing 
Date being a day of income and expense to Purchaser. Any errors in the apportionments 
pursuant to this Section 6 shall be corrected by appropriate re-adjustment between Seller and 
Purchaser after the Closing, provided that notice of any such error, with supporting calculations, 
shall be given by Purchaser to Seller or by Seller to Purchaser, as the case may be, no later than 
ninety (90) days after the Closing. The items to be apportioned are: 

(a) Taxes and Assessments. Purchaser shall receive a credit for any accrued but 
unpaid real estate taxes and assessments (including, without limitation, any assessments imposed 
by private covenant) applicable to any period before the Closing Date, even if such taxes and 
assessments are not yet due and payable. If the amount of any such taxes has not been 
determined as of Closing, such credit shall be based on the most recent statements available. 
Such taxes shall be reprorated upon issuance of the final tax bill. Purchaser shall receive a credit 
for any special assessments which are levied or charged against the Property, whether or not then 
due and payable. 

(b) Utilities. The Seller shall cause the meters, if any, for utilities to be read the day 
on which the Closing Date occurs, and Seller shall pay the bills rendered on the basis of such 
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readings. If Seller fails or is unable to obtain such readings, the Closing shall nevertheless 
proceed and the parties shall apportion the meter charges and sewer rents on the basis of the last 
readings and bills received by Seller and the same shall be appropriately readjusted after the 
Closing on the basis of the next subsequent bills. If applicable, Seller shall obtain a final water 
meter reading for the closing and shall escrow with title company an amount reasonably 
requested by the title company to omit. 

6.2. Wages. Purchaser shall not be liable for any wages, fringe benefits, payroll taxes, 
unemployment insurance contributions, accrued vacation pay, accrued pay for unused sick leave, 
accrued severance pay and other compensation accruing before Closing for employees at the 
Property or arising from the termination of such employees at or prior to Closing. Purchaser 
shall not be liable for any obligations accruing before Closing with respect to any such 
employees or arising from the termination of any such employees at or prior to Closing. 

6.3. Sales Commissions. Seller and Purchaser represent and warrant each to the other 
that they have not dealt with any real estate broker, sales person or finder in connection with this 
transaction other than Broker and Dunne Broker. If this transaction is closed, Seller shall pay 
Broker a commission fee in the amount equal to seventy-five one-hundredths of one percent 
(0.75%) of the Purchase Price and Dunne Broker a commission fee in the amount equal to two 
and twenty-five hundredths of a percent (2.25%) of the Purchase Price in accordance with their 
respective separate agreements. Each of Broker and Dunne Broker is an independent contractor 
and is not authorized to make any agreement or representation on behalf of either party. Except 
as expressly set forth above, in the event of any claim for broker's or finder's fees or 
commissions in connection with the negotiation, execution or consummation of this Agreement 
or the transactions contemplated hereby, each party shall indemnify and hold harmless the other 
party from and against any such claim based upon any statement, representation or agreement of 
such party. This provision shall survive the Closing or any termination of this Agreement. 

ARTICLE 7-REPRESENTATIONS AND WARRANTIES 

7.1. Seller's Representations and Warranties. As a material inducement to Purchaser 
to execute this Agreement and consummate this transaction, Seller represents and warrants to 
Purchaser to be true now and at closing that: 

(a) Organization and Authoritv. Seller has been duly organized, is validly existing, 
and is in good standing as a limited liability company under the laws of the State of Delaware. 
Seller has the full right, power and authority and has obtained any and all consents required to 
enter into this Agreement and to consummate or cause to be consummated the transactions 
contemplated hereby. This Agreement has been, and all of the documents to be delivered by 
Seller at the Closing will be, authorized and properly executed and constitute, or will constitute, 
as appropriate, the valid and binding obligations of Seller, enforceable in accordance with their 
respective terms. Neither the execution, delivery and performance of this Agreement nor the 
consummation of the transactions contemplated hereby is prohibited by, or requires Seller to 
obtain any consent, authorization, approval or registration under any law, statute, rule, 
regulation, judgment, order, writ, injunction or decree which is binding upon Seller. 
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(b) Conflicts and Pending Actions or Proceedings. There is no agreement to which 
Seller is a party or, to Seller's best knowledge, binding on Seller which is in conflict with this 
Agreement, or which precludes Seller from executing or performing its obligations under this 
Agreement. There is not now pending or, to the best of Seller's knowledge, threatened, any 
action, suit or proceeding before any court or governmental agency or body against the Seller 
that would prevent Seller from performing its obligations hereunder or against or with respect to 
the Property. To Seller's best knowledge, no condemnation, eminent domain or similar 
proceedings are pending or threatened with regard to the Property. Seller has not received any 
notice and has no knowledge of any pending or threatened liens, special assessments, 
impositions or increases in assessed valuations to be made against the Property. 

(c) Leases. The Property is not subject to any Leases or any other written occupancy 
agreements and to Seller's best knowledge, the Property free of any parties in possession. 

( d) Environmental. Except as set forth on Schedule 1, Seller has not received written 
notice from any governmental authority of any violation of any Environmental Laws (including, 
but not limited to, any Environmental Laws relating to Hazardous Substances) which has not 
been corrected. The term "Environmental Laws" includes, without limitation, the Resource 
Conservation and Recovery Act and the Comprehensive Environmental Response Compensation 
and Liability Act and other federal laws governing the environment as in effect on the Date of 
this Agreement, together with their implementing regulations, guidelines, rules or orders as of 
the Date of this Agreement, and all state, regional, county, municipal and other local laws, 
regulations, ordinances, rules or orders that are equivalent or similar to the federal laws recited 
above or that purport to regulate Hazardous Materials. The term "Hazardous Materials" 
includes petroleum, including crude oil or any fraction thereof, natural gas, natural gas liquids, 
liquefied natural gas, or synthetic gas usable for fuel (or mixtures of natural gas or such synthetic 
gas), and any substance, material, waste, pollutant or contaminant listed or defined as hazardous 
or toxic under any Environmental Law. 

(e) PATRIOT Act. Neither Seller nor any person, group, entity or nation that Seller 
is acting, directly or indirectly for, or on behalf of, is named by any Executive Order (including 
the September 24, 2001, Executive Order Blocking Property and Prohibiting Transactions With 
Persons Who Commit, Threaten to Commit, or Support Terrorism) or the United States Treasury 
Department as a terrorist, "Specially Designated National and Blocked Person," or is otherwise a 
banned or blocked person, entity, or nation pursuant to any municipal, county, state or federal 
statute, code, ordinance, rule or regulation that is enforced or administered by the Office of 
Foreign Assets Control ("OFAC Regulations"), and Seller is not engaging in this transaction, 
directly or indirectly, on behalf of, or instigating or facilitating this transaction, directly or 
indirectly, on behalf of, any such person, group, entity or nation. Seller is not engaging in this 
transaction, directly or indirectly, in violation of any OFAC Regulations relating to drug 
trafficking, money laundering or predicate crimes to money laundering. None of the funds of 
Seller have been or will be derived from any unlawful activity with the result that the investment 
of direct or indirect equity owners in Seller is prohibited by the OF AC Regulations or that the 
transaction or this Agreement is or will be in violation of the OF AC Regulations. Seller has and 
will continue to implement procedures, and has consistently and will continue to consistently 
apply those procedures, to ensure the foregoing representations and warranties remain true and 
correct at all times prior to Closing. 
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(f) Tax Matters. Except as set forth on Schedule 2, there are no pending tax certiorari 
proceedings or special assessments affecting the Property. 

(g) Development Rights. Seller has not transferred or assigned any Development 
Rights related to the Property to any third party. 

(h) FIRPTA. Seller is not a "foreign person" within the meaning of Section 1445 of 
the Internal Revenue Code 1986, as amended, or any regulations promulgated thereunder 
(collectively, the "Code"). 

(i) Service Contracts. Seller has not entered into any Service Contracts, leasing 
agreements or management agreements relating to the Property which will be binding upon 
Purchaser after the Closing. The Seller has performed all of its obligations under each of the 
Service Contracts and no fact or circumstance has occurred which, by itself or with the passage 
of time or the giving of notice or both, would constitute a default by any party under any of the 
Service Contracts. All vendors under the Service Contracts and other third party consultants 
have been paid in full and have no claims against Seller. 

(j) No Options/Development Rights. No person or party, other than Purchaser, has 
any right or option to acquire the Property, or any part thereof or any interest therein. Seller has 
not sold (nor entered into any agreement pursuant to which it is obligated to sell) any 
development rights or air rights appurtenant to the Property. 

(k) Union. There are no union contracts, collective bargaining agreements or 
employment contracts affecting Seller or the Property, and there will be no employees of Seller 
or any managing agent or other party at the Property following Closing. 

(1) Repairs. All installations, repairs, alterations or any other work done or being 
done on the Property, and all fixtures included in the sale, have been paid in full. 

(m) Historic Designation. The Property has not been designated as a landmark, nor is 
the Property within an historical district. The Property has not been listed in any national, state 
or local register of historic places. 

The phrase "Seller's knowledge", "Seller's best knowledge" or other comparable language shall 
mean the actual (and not constructive) knowledge of Jared White. There shall be no personal 
liability on the part of the aforementioned individuals arising out of any representations or 
warranties made by Seller herein. 

7.2. Purchaser's Representations and Warranties. As a material inducement to Seller 
to execute this Agreement and consummate this transaction, Purchaser represents and warrants to 
Seller that: 

(a) Organization and Authority. Purchaser has been duly formed and is validly 
existing as a limited liability company, in good standing in the State of Delaware, and will be 
qualified to do business in the state in which the Real Property is located on the Closing Date if 
required by the laws of such state. Purchaser has the full right, power and authority and has 
obtained any and all consents required to enter into this Agreement and to consummate or cause 
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to be consummated the transactions contemplated hereby. This Agreement has been, and all of 
the documents to be delivered by Purchaser at the Closing will be, authorized and properly 
executed and constitutes, or will constitute, as appropriate, the valid and binding obligation of 
Purchaser, enforceable in accordance with their respective terms. This representation and 
warranty shall survive the Closing for a period of six (6) months. 

(b) Conflicts and Pending Action. There is no agreement to which Purchaser is a 
party or to Purchaser's knowledge binding on Purchaser which is in conflict with this 
Agreement. There is no action or proceeding pending or, to Purchaser's best knowledge, 
threatened against Purchaser which challenges or impairs Purchaser's ability to execute or 
perform its obligations under this Agreement. This representation and warranty shall survive the 
Closing for a period of six (6) months. 

(c) PATRIOT Act. Neither Purchaser nor any person, group, entity or nation that 
Purchaser is acting, directly or indirectly for, or on behalf of, is named by any Executive Order 
(including the September 24, 2001, Executive Order Blocking Property and Prohibiting 
Transactions With Persons Who Commit, Threaten to Commit, or Support Terrorism) or the 
United States Treasury Department as a terrorist, "Specially Designated National and Blocked 
Person," or is otherwise a banned or blocked person, entity, or nation pursuant to the OFAC 
Regulations, and Purchaser is not engaging in this transaction, directly or indirectly, on behalf of, 
or instigating or facilitating this transaction, directly or indirectly, on behalf of, any such person, 
group, entity or, nation. Purchaser is not engaging in this transaction, directly or indirectly, in 
violation of any OF AC Regulations relating to drug trafficking, money laundering or predicate 
crimes to money laundering. None of the funds of Purchaser have been or will be derived from 
any unlawful activity with the result that the investment of direct or indirect equity owners in 
Purchaser is prohibited by the OF AC Regulations or that the transaction or this Agreement is or 
will be in violation of the OF AC Regulations. Purchaser has and will continue to implement 
procedures, and has consistently and will continue to consistently apply those procedures, to 
ensure the foregoing representations and warranties remain true and correct at all times prior to 
Closing. 

( d) Seller has been advised that Purchaser or the stockholders, officers or principals 
on whose behalf Purchaser is acting, may be a licensed real estate broker. 

7.3. Survival of Representations and Warranties. The representations and warranties 
set forth in this Article 7 are made as of the Date of this Agreement and are remade as of the 
Closing Date. The representations and warranties set forth in Sections 7.l(a), 7.l(b), 7.l(c), 
7.l(g), 7. l(i), 7.l(j), 7.l(k), 7.2(a), 7.2(b) and 7.2(c) shall survive the Closing for a period of six 
(6) months (the "Survival Period"). Each party shall have the right to bring an action against 
the other based upon the breach of a representation or warranty that survives the Closing 
hereunder so long as the party bringing the action for breach files such action within the Survival 
Period and such party did not have actual knowledge of the breach of the representation or 
warranty in question as of the Closing. Except as otherwise provided in this Agreement, no other 
representations, warranties covenants or other obligations of Seller set forth in this Agreement 
shall survive Closing and no action based thereon shall be commence after the Closing. 
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ARTICLE 8 - EARNEST MONEY PROVISIONS 

8 .1. Investment and Use of Funds. The Escrow Agent shall invest the Earnest Money 
in government insured interest-bearing accounts satisfactory to Purchaser, shall not commingle 
the Earnest Money with any funds of the Escrow Agent or others, and shall promptly provide 
Purchaser and Seller with confirmation of the investments made. If the Closing under this 
Agreement occurs the Escrow Agent shall deliver the Earnest Money to Seller on the Closing 
Date. Any interest earned on the principal portion of the Earnest Money shall be deemed to be 
part of the Earnest Money and shall be paid together with the principal portion of the Earnest 
Money, it being understood and agreed that any interest earned on the Earnest Money shall not 
be credited to the Purchase Price upon the Closing and shall, upon the Closing, be and remain the 
property of Seller. 

8.2. Termination before Expiration of Due Diligence Period. If Purchaser elects to 
terminate the Purchase Agreement pursuant to Paragraph 2.1, Escrow Agent shall pay the entire 
Earnest Money held by Escrow Agent to Purchaser one Business Day following receipt of a copy 
of the Due Diligence Termination Notice from Purchaser (as long as the current investment can 
be liquidated in one day). No notice to Escrow Agent from Seller shall be required for the 
release of the Earnest Money to Purchaser by Escrow Agent. The Earnest Money shall be 
released and delivered to Purchaser from Escrow Agent upon Escrow Agent's receipt of a copy 
of the Due Diligence Termination Notice despite any objection or potential objection by Seller. 
Seller agrees it shall have no right to bring any action against Escrow Agent which would have 
the effect of delaying, preventing, or in any way interrupting Escrow Agent's delivery of the 
Earnest Money to Purchaser pursuant to this paragraph, any remedy of Seller being against 
Purchaser, not Escrow Agent. 

8.3. Termination after Expiration of Due Diligence Period. Except as otherwise 
expressly provided herein, at any time after the expiration of the Due Diligence Period, if either 
party makes demand or claim for the escrow, the Escrow Agent within two (2) days shall give 
notice to the other party and their attorneys of such claim with a copy of said notice. In the event 
that the other party and/or their attorney does not object to release the deposit within 10 Business 
Days of receipt of such notice the Escrow Agent shall deliver the Earnest Money to the party 
requesting same; provided, however, that if the other party and their attorney shall, within said 
10 Business Day period, deliver to the requesting party and the Escrow Agent a written notice 
that it disputes the claim to the Earnest Money, Escrow Agent shall retain the Earnest Money 
until it receives written instructions executed by both Seller and Purchaser as to the disposition 
and disbursement of the Earnest Money, or until ordered by final court order, decree or 
judgment, which is not subject to appeal, to deliver the Earnest Money to a particular party, in 
which event the Earnest Money shall be delivered in accordance with such notice, instruction, 
order, decree or judgment. 

8.4. Interpleader. Seller and Purchaser mutually agree that in the event of any 
controversy regarding the Earnest Money unless mutual written instructions are received by the 
Escrow Agent directing the Earnest Money's disposition, the Escrow Agent shall not take any 
action, but instead shall await the disposition of any proceeding relating to the Earnest Money, or 
at the Escrow Agent's option, the Escrow Agent may interplead all parties and deposit the 
Earnest Money with a court of competent jurisdiction in which event the Escrow Agent may 
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recover all of its court costs and reasonable attorneys' fees. Seller or Purchaser, whichever loses 
in any such interpleader action, shall be solely obligated to pay such costs and fees of the Escrow 
Agent, as well as the reasonable attorneys' fees of the prevailing party in accordance with the 
other provisions of this Agreement. 

8.5. Liability of Escrow Agent. The parties acknowledge that the Escrow Agent is 
acting solely as a stakeholder at their request and for their convenience, that the Escrow Agent 
shall not be deemed to be the agent of either of the parties, and that the Escrow Agent shall not 
be liable to either of the parties for any action or omission on its part taken or made in good faith, 
and not in disregard of this Agreement, but shall be liable for its negligent acts and intentional 
misconduct and for any loss, cost or expense incurred by Seller or Purchaser resulting from the 
Escrow Agent's mistake of law respecting the Escrow Agent's scope or nature of its duties. 
Seller and Purchaser shall jointly and severally indemnify and hold the Escrow Agent harmless 
from and against all costs, claims and expenses, including reasonable attorneys' fees, incurred in 
connection with the performance of the Escrow Agent's duties hereunder, except with respect to 
actions or omissions taken or made by the Escrow Agent in bad faith, in disregard of this 
Agreement or involving negligence or intentional misconduct on the part of the Escrow Agent. 

ARTICLE 9 - MISCELLANEOUS 

9 .1. Parties Bound. Neither party may assign this Agreement without the prior written 
consent of the other, in such other party's sole and absolute discretion, and any such prohibited 
assignment shall be void; provided, however, that Purchaser may assign this Agreement without 
Seller's consent to an Affiliate or to effect an Exchange pursuant to Paragraph 9.17 hereof. 
Subject t~ the foregoing, this Agreement shall be binding upon and inure to the benefit of the 
respective legal representatives, successors, assigns, heirs, and devisees of the parties. For the 
purposes of this paragraph, the term "Affiliate" means either (i) an entity that directly or 
indirectly controls, is controlled by or is under common control with the Purchaser and/or its 
principals; and the term "control" means the power to direct the management of such entity 
through voting rights, ownership or contractual obligations or (ii) an entity in which the 
principals of the Purchaser have a greater than 10% ownership interest. 

9 .2. Headings. The article and paragraph headings of this Agreement are for 
convenience only and in no way limit or enlarge the scope or meaning of the language hereof. 

9 .3. Expenses. Except as otherwise expressly provided herein, each party hereto shall 
pay its own expenses incident to this Agreement and the transactions contemplated hereunder, 
including all legal and accounting fees and disbursements. 

9.4. Invalidity and Waiver. If any portion of this Agreement is held invalid or 
inoperative, then so far as is reasonable and possible the remainder of this Agreement shall be 
deemed valid and operative, and, to the greatest extent legally possible, effect shall be given to 
the intent manifested by the portion held invalid or inoperative. The failure by either party to 
enforce against the other any term or provision of this Agreement shall not be deemed to be a 
waiver of such party's right to enforce against the other party the same or any other such term or 
provision in the future. 
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9.5. Governing Law. This Agreement shall, in all respects, be governed, construed, 
applied, and enforced in accordance with the law of the state in which the Real Property is 
located. 

9.6. Survival. The provisions of this Agreement that contemplate performance after 
the Closing and the obligations of the parties not fully performed at the Closing shall survive the 
Closing and shall not be deemed to be merged into or waived by the instruments of Closing. 

9.7. No Third Party Beneficiary. This Agreement is not intended to give or confer any 
benefits, rights, privileges, claims, actions, or remedies to any person or entity as a third party 
beneficiary, decree, or otherwise. 

9.8. Entirety and Amendments. This Agreement embodies the entire agreement 
between the parties and supersedes all prior agreements and understandings relating to the 
Property. This Agreement may be amended or supplemented only by an instrument in writing 
executed by the party against whom enforcement is sought. 

9.9. Time of the Essence. Time is of the essence in connection with Section 5.1 
hereunder and the definition of "Closing Date". 

9.10. Confidentiality. Neither Seller nor Purchaser shall make no public announcement 
or disclosure of any information related to this Agreement to outside brokers or third parties, 
before or after the Closing (other than after the Closing any announcement that merely confirms 
the sale or acquisition of the property, without disclosing any of the terms of this Agreement or 
the parties to this Agreement), without the specific prior written consent of the other party, 
except for such disclosures to such party's lenders, creditors, coinvestors, attorneys, accountants, 
officers, employees and agents as may be necessary to permit the disclosing party to perform its 
obligations hereunder and/or in connection with the closing of title. Notwithstanding the 
foregoing, any party to this transaction (and each employee, agent or representative of the 
foregoing) may disclose to any and all persons, without limitation of any kind, the tax treatment 
and tax structure of the transaction and all materials of any kind (including opinions or other tax 
analyses) that are provided to them relating to such tax treatment and tax structure except to the 
extent maintaining such confidentiality is necessary to comply with any applicable federal or 
state securities laws. The authorization in the preceding sentence is not intended to permit 
disclosure of any other information unrelated to the tax treatment and tax structure of the 
transaction including (without limitation) (i) any portion of the transaction documents or related 
materials to the extent not related to the tax treatment or tax structure of the transaction, (ii) the 
existence or status of any negotiations unrelated to the tax issues, or (iii) any other term or detail 
not relevant to the tax treatment or the tax structure of the transaction. 

9.11. Attorneys' Fees. Should either party employ attorneys to enforce any of the 
provisions hereof, the party against whom any final judgment is entered agrees to pay the 
prevailing party all reasonable costs, charges, and expenses, including reasonable attorneys' fees, 
expended or incurred by the prevailing party in connection therewith. 

9.12. Notices. All notices required or permitted hereunder shall be in writing and shall 
be served on the parties at the addresses set forth in Paragraph 1.1. Any such notices shall be 
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either (1) sent by overnight delivery using a nationally recognized overnight courier, in which 
case notice shall be deemed delivered one Business Day after deposit with such courier, (2) sent 
by email, in which case notice shall be deemed delivered upon confirmed transmission of such 
notice, or (3) sent by personal delivery, in which case notice shall be deemed delivered upon 
receipt or refusal of delivery. A party's address may be changed by written notice to the other 
party; provided, however, that no notice of a change of address shall be effective until actual 
receipt of such notice. 

9 .13 . Construction. The parties acknowledge that the parties and their counsel have 
reviewed and revised this Agreement and that the normal rule of construction to the effect that 
any ambiguities are to be resolved against the drafting party shall not be employed in the 
interpretation of this Agreement or any exhibits or amendments hereto. Whenever the word 
"including" is used herein or in the documents executed in connection herewith, it shall be 
deemed to be followed by the phrase "without limitation." 

9 .14. Remedies Cumulative. Except as expressly provided to the contrary in this 
Agreement, the remedies provided in this Agreement shall be cumulative and shall not preclude 
the assertion or exercise of any other rights or remedies available by law, in equity or otherwise. 

9.15. Calculation of Time Periods. Unless otherwise specified, in computing any 
period of time described herein, the day of the act or event after which the designated period of 
time begins to run is not to be included and the last day of the period so computed is to be 
included, unless such last day is a Saturday, Sunday or legal holiday for national banks in the 
location where the Property is located, in which event the period shall run until the end of the 
next day which is neither a Saturday, Sunday, or legal holiday. 

9 .16. Execution in Counterparts. This Agreement may be executed in any number of 
counterparts, each of which shall be deemed to be an original, and all of such counterparts shall 
constitute one Agreement. To facilitate execution of this Agreement, the parties may execute 
and exchange by facsimile and/or electronic counterparts of the signature pages. 

9 .17. Section 1031 Exchange. Either Seller or Purchaser (the "Exchange Party") may 
consummate the sale or purchase of the Property as part of a so-called like kind exchange (the 
"Exchange") pursuant to § 1031 of the Internal Revenue Code of 1986, as amended (the 
"Code"); provided that: (1) the Closing shall not be delayed or affected by reason of the 
Exchange nor shall the consummation or accomplishment of the Exchange be a condition 
precedent or condition subsequent to the Exchange Party's obligations under this Agreement; (2) 
the Exchange Party shall effect the Exchange through an assignment of this Agreement, or its 
rights under this Agreement, to a qualified intermediary; (3) the other party (the "Non-Exchange 
Party") shall not be required to take an assignment of the purchase agreement for the 
relinquished property or be required to acquire or hold title to any real property for purposes of 
consummating the Exchange; and ( 4) the Exchange Party shall pay any additional costs that 
would not otherwise have been incurred by the Non-Exchange Party had the Exchange Party not 
consummated its sale or purchase through the Exchange. The Non-Exchange Party shall not by 
this agreement or acquiescence to the Exchange have its rights under this Agreement affected or 
diminished in any manner or be responsible for compliance with or be deemed to have warranted 
to the Exchange Party that the Exchange in fact complies with § 1031 of the Code. 
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9.18. Further Assurances. In addition to the acts and deeds recited herein and 
contemplated to be performed, executed and/or delivered by either party at Closing, each party 
agrees to perform, execute and deliver, on or after the Closing any further actions, documents, 
and will obtain such consents, as may be reasonably necessary or as may be reasonably requested 
to fully effectuate the purposes, terms and conditions of this Agreement or to further perfect the 
conveyance, transfer and assignment of the Property to Purchaser. 

9.19. Waiver of Jury Trial. TO THE EXTENT PERMITTED BY APPLICABLE 
LAW, THE PARTIES HEREBY IRREVOCABLY WAIVE ANY AND ALL RIGHT TO 
TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATING TO 
THIS AGREEMENT, OR THE TRANSACTIONS CONTEMPLATED HEREBY. 

9.20. From and after the date hereof until the Closing, Seller is hereby authorized to 
commence any new proceeding or proceedings and/or continue any proceeding or proceedings 
now pending for the reduction of the assessed valuation of the Property, and in Seller's sole 
discretion at its sole cost and expense to litigate or settle same; provided, however, that 
Purchaser shall be entitled to that portion of any refund relating to the period occurring after the 
Closing after payment to Seller of all costs and expenses, including, without limitation, 
reasonable attorneys' fees and disbursements, incurred by Seller in obtaining such refund. 
Purchaser shall deliver to Seller, reasonably promptly after request therefor, receipted tax bills 
and canceled checks used in payment of such taxes and shall execute any and all consents or 
other documents, and do any act or thing necessary for the collection of such refund by Seller. 
Any refunds or credits due for the periods prior to Purchaser' s ownership of the Property shall 
remain the sole property of Seller. The provisions of this Section 9 .20 shall survive the Closing. 

9 .21. [Intentionally Omitted] . 

9.22. No Recordation. Purchaser shall not record this Agreement nor any rights 
provided hereunder, nor any memorandum or other notice of this Agreement, in any public 
records except in a permitted action for specific performance pursuant to Section 1.3. 

9.23 . Prior Litigation. In connection with litigation in the United States District Court 
for the Eastern District of New York, by Bridgewater Capital Partners LLC v. Quadrum Global 
Limited, etc, Case No. l 6-cv-02832 (KAM)(LB), the Seller represents and it is a condition of 
closing that the action by the Plaintiff shall have been dismissed with prejudice and the lis 
pendens has been canceled of record. Prior to the date hereof, Seller has provided Purchaser 
with a copy of (i) Stipulation Consenting to Cancellation of Notice of Pendency as so ordered by 
U.S. District Judge Kiyo A. Matsumoto and (ii) Joint Stipulation of Dismissal with Prejudice for 
Civil Action No. 1:16-cv-02834-KAM-LB as so ordered by U.S. District Judge Kiyo A. 
Matsumoto. 

[Signature Page Follows] 
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SIGNATURE PAGE TO 
AGREEMENT OF PURCHASE AND SALE 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the day 
and yea1· written below. 

Dated: August 2.Q_, 2017 

QBDK HURON, LLC 

By: QBD PROPER.TIES LLC, its sole member 

By:~~ 
Name: A't'lt>u>f AIA.\ry; 
Title: Managing Director 

~ By: Name•~ 
Title: Managmg Director 

[Signatures continue] 
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Dated: August 3o, 2017 

SIGNATURE PAGE TO 
AGREEMENT OF PURCHASE AND SALE 

"Purchaser" 

Kirkstead Investments LLC 

By: 

lc,~I) 5ALi/~IV 
\lit.~ Pe..a 1 ()~j,01 

[End of signatures] 
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Royal Abstract of New York LLC has executed this Agreement in order to confirm (i) its 
acknowledgement in Section 3 .1 and (ii) that it shall act as escrowee with respect to and hold in 
escrow the Earnest Money and the interest earned thereon, and shall disburse the Earnest Money 
and the interest earned thereon pursuant to the provisions of Article 8 - hereof. 

Dated: August 30, 2017 

ROYAL ABSTRACT OF NEW YORK LLC, AS 
AGENT FOR FIRST AMERICAN TITLE 
COMPANY " ..., ! /,,.-

,. .. ····-\ r\ 1) Ir' ... I I r 1 
By. / . . ;'V ,· /// 

. . I . 
t . i . pi~ 

: .. · 
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AGREEMENT OF PURCHASE AND SALE 

EXHIBITS 

A - Legal Description of Real Property 

B - Bill of Sale and Assignment of Contracts and Intangible Property 

C - Form of Deed 

D Form of Title Affidavit 

SCHEDULES 

1 - Environmental Matters 

2 - Certain Tax Matters 

3- Existing Litigation 

4- Proforma Title Permitted Exceptions 

5. Existing Insurance 
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EXHIBIT A 

LEGAL DESCRIPTION OF REAL PROPERTY 

ALL that certain plot, piece or parcel of land, with the buildings and improvements thereon 
erected, situate, lying and being in the Borough of Brooklyn, County of Kings, City and State of 
New York, bounded and described as follows: 

BEGINNING at the comer formed by the intersection of the Northerly side of Huron Street 
with the Westerly side of West Street; 

RUNNING THENCE Northerly along the Westerly side 'ofWest Street 100 feet to the center 
line of the block between Huron Street and Green Street as Green Street existed prior to 
December 1933; 

THENCE Westerly along the said comer line of the block and a line parallel with the 
Northerly side of Huron Street 653 feet to the exterior line of the established bulkhead along the 
East River approved by the Secretary of War in 1917; 

THENCE Southerly along said exterior line of said bulkhead 100.50 feet to the Northerly 
side of Huron Street and on a line in continuation Westerly thereof; 

THENCE Easterly along the Northerly side of Huron Street and the line in continuation 
thereof 643 feet to the comer the point or place of BEGINNING. 

FOR INFORMATION ONLY: Said premises designated as Block 2520, Lot 1 and 
commonly known as 161 West Street a/k/a 1 Huron Street, Brooklyn, New York. 

FOR CONVEYANCING ONLY: Together with all the right, title and interest of the party of the 
first part, of in and to the land lying in the street in front of and adjoining said premises. 
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EXHIBIT B 

BILL OF SALE AND ASSIGNMENT OF CONTRACTS AND INTANGIBLE PROPERTY 

This instrument is executed and delivered as of the day 
of , _pursuant to that certain Agreement of Purchase and Sale ("Agreement") 
dated by and between 
a ("Seller"), and , a ("Purchaser"). 
Except as otherwise defined herein, all capitalized terms used herein shall have the meanings 
ascribed to them in the Agreement. 

1. Sale of Personaltv. For good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged by Seller and Purchaser, Seller hereby sells, 
transfers, sets over and conveys to Purchaser the following: 

2. Personal Property. All Seller's right, title and interest in and to all tangible 
personal property now used in connection with the operation, ownership, maintenance, 
management, or occupancy of the Real Property, the equipment; machinery; furniture; art work; 
furnishings; office equipment and supplies located at the Property, all tools, supplies, and 
construction and finish materials not incorporated in the Improvements; and any and all deposits, 
bonds or other security deposited or delivered by Seller with or to any and all governmental 
bodies, utility companies or other third parties in connection with the operation, ownership, 
maintenance, management, occupancy or improvement of the Real Property. 

3. Intangible Property. All Seller's right, title and interest in and to all intangible 
personal property now used in connection with the operation, ownership, maintenance, 
management, or occupancy of the Real Property, including, without limitation, all trade names 
and trade marks associated with the Real Property, the name of the Improvements; the plans and 
specifications for the Improvements located on the Real Property; warranties; indemnities; 
claims against third parties; applications; permits, approvals and licenses; insurance proceeds and 
condemnation awards or claims thereto to the extent provided in the Agreement; and all books 
and records relating to the Property. 

4. Warranty. Seller hereby represents and warrants to Purchaser that it is the owner of 
the property described above, that such property is free and clear of all liens, charges and 
encumbrances other than the Permitted Exceptions (as defined in the Agreement), and Seller 
warrants and defends title to the above-described property unto Purchaser, its successors and 
assigns, against any person or entity claiming, or to claim, the same or any part thereof by, 
through or under Seller, subject only to the Permitted Exceptions as defined in the Agreement. 

5. Successors and Assigns. This instrument is binding upon, and shall inure to the 
benefit of Seller and Purchaser and their respective heirs, legal representatives, successors and 
assigns. 

B-1 
ACTIVE/92109460. l 0 

Case 17-12560-KJC    Doc 1744-3    Filed 05/10/18    Page 32 of 57



IN WITNESS WHEREOF, the undersigned have caused this Bill of Sale and 
Assignment of Contracts and Intangible Property to be executed as of the date written above. 

SELLER: 

By: _____________ _ 
Name: _______________ _ 

Title: ----------------

PURCHASER: 
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EXHIBITC 

FORM OF DEED 

BARGAIN AND SALE DEED 
WITH COVENANTS AGAINST GRANTOR'S ACTS 

THIS INDENTURE, dated as of* , 2016]*, between QBDK Huron, 
LLC, a Delaware limited liability company ("Grantor") and * , a 

------~ 
* ("Grantee"). 

WITNESSETH, that Grantor in consideration of the sum of Ten Dollars ($10.00) and 
other good and valuable consideration paid by Grantee, the receipt and sufficiency of which are 
hereby acknowledged by Grantor, does hereby grant and release and assign forever unto Grantee, 
and the heirs or successors and assignees of Grantee, all those certain plots, pieces or parcels of 
land commonly known as [1 Huron], and located in the City of New York, County of New York 
and State of New York, as more particularly bounded and described in Exhibit A attached hereto 
and made a part hereof (the "Land"); 

TOGETHER with the building(s) now located or hereafter erected on the Land (the 
"Building") and any and all other fixtures and improvements now located or hereafter erected on 
the Land (the Building and such other fixtures and improvements being hereinafter collectively 
referred to as the "Improvements"); 

TOGETHER with all right, title and interest, if any, of Grantor in and to the land lying 
in the bed of any street, highway, road or avenue, opened or proposed, public or private, in front 
of or adjoining the Land, to the center line thereof, any rights of way, appendages, 
appurtenances, easements, sidewalks, alleys, gores or strips of land adjoining or appurtenant to 
the Land and used in conjunction therewith, any development rights appurtenant to the Land and 
any award or payment made or to be made in lieu of any of the foregoing or any portion thereof 
and any unpaid award for damage to the Land or any of the Improvements by reason of change 
of grade or closing of any street, road or avenue (the foregoing rights, together with the Land and 
the Improvements being hereinafter referred to collectively as the "Premises"); 

TO HA VE AND TO HOLD the Premises herein granted, unto Grantee, and the heirs, 
successors and assigns of Grantee, forever. 

AND Grantor covenants that it has not done or suffered anything whereby the said 
premises have been encumbered in any way whatever, except as aforesaid. 

AND Grantor, in compliance with Section 13 of the Lien Law, covenants that Grantor 
will receive the consideration for this conveyance and will hold the right to receive such 
consideration as a trust fund to be applied first for the purpose of paying the cost of the 
improvements before using any part of the total of same for any other purpose. 

[Remainder of the page is intentionally left blank] 

S-1 
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IN WITNESS WHEREOF, Grantor has duly executed this deed the day and year first 
above written. 

ACTIVE/92109460.10 

GRANT OR: 

QBDK HURON, LLC 

By: _____________ _ 

Name: 
Title: Authorized Signatory 

S-2 
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FORM OF TITLE AFFIDAVIT 

FIRST AMERICAN TITLE INSURANCE COMP ANY 

GENERAL AFFIDAVIT 
(New York City) 

STATE OF NEW YORK 

COUNTY OF New York 

} 
} ss: 
} 

TITLE NO.:[•] 

DATE: May[•], 2017 

_______ (the "Affiant"), being duly sworn, deposes and says: 

EXHIBIT D 

1. That I am the [ ] of QBDK Huron LLC, a Delaware limited liability Company (the 
"Owner"), the owner of the property located at 1 Huron Street, Brooklyn, New York, New York 
(the "Property"). 

2. To the Affiant's actual knowledge, there are no tenants or persons in possession of the 
Property, except for Owner and Owner has not granted any party any option to purchase the 
Property or right of first refusal to purchase the Property, which has not been waived. 

3. To the Affiant's actual knowledge, no work has been done upon the Property by the City of 
New York nor has any written demand been made by the City of New York to Owner for any 
such work that may result in charges by the New York City Department of Rent and Housing 
Maintenance, Emergency Services or charges by the New York City Department for 
Environmental Protection for water tap closings or any related work. 

4. To the Affiant's actual knowledge, except as set forth in the municipal searches performed by 
First American Title Insurance Company, no inspection fees, permit fees, elevator(s), sign, boiler 
or other charges have been levied, charged, created or incurred that may become tax or other 
liens pursuant to Title 28 ("New York City Construction Codes"), Chapter 1, Article 112, 
Section 112.9.2 of the Administrative Code of the City of New York, and Title 29 ("New York 
City Fire Code"), Chapter 2, Chapter 1, Section FC 117.4 of the Administrative Code of the City 
of New York or any other section oflaw. 

5. To the Affiant's actual knowledge, there has been no work performed by any agency of the 
City of New York at the Property to cure problems under the New York City Hazardous 
Substances Emergency Response Law, nor can any lien be incurred pursuant to the 
aforementioned statute. 

6. To the Affiant's actual knowledge, real estate taxes, water charges, sewer rents and other 
assessments, if any, currently due and payable have been paid. 

ACTIVE/92109460.10 

Case 17-12560-KJC    Doc 1744-3    Filed 05/10/18    Page 36 of 57



This affidavit is made to induce the First American Title Insurance Company to insure title free 
and clear of the aforesaid, knowing that it will rely on the truth of the statements herein made. 

7. Owner has not caused or arranged for any labor to be supplied to the Property or for any 
materials to be delivered to the Property that might become the subject of a mechanic's or 
materialman's lien on the Property during the eight-month period immediately prior to the date 
hereof. 

Owner agrees to indemnify and hold harmless First American Title Insurance Company which is 
insuring title under its Title No. [ •] in reliance on the representations contained in the above 
affidavit to the extent of any actual out of pocket losses incurred by First American Title 
Insurance Company as a result of any of the representations of Owner made herein being 
materially incorrect or misleading as of the date hereof. The Affiant shall have no personal 
liability by virtue of his execution of this Affidavit. The Affiant only executes this Affidavit in 
his capacity as a representative of the Owner. Any liability or recourse in connection with this 
affidavit and indemnity or the matters set forth herein shall be had solely against the Owner. 

QBDK HURON LLC, a Delaware limited liability Company 

By: __________ ~ 
Name: 
Title: 

Sworn to before me this ---
day of _______ , 20_ 

Notary Public 

ACTIVE/92109460.10 
2 
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None. 

SCHEDULE 1 

ENVIRONMENTAL MATTERS 

ACTIVE/92109460.10 
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SCHEDULE2 

CERTAIN TAX MATTERS 

Tax certiorari for 2016/17 tax year, index number 403619/16. 

ACTIVE/92109460. l 0 

Case 17-12560-KJC    Doc 1744-3    Filed 05/10/18    Page 39 of 57



None. 

SCHEDULE3 

LITIGATION 

ACTIVE/92109460.10 
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SCHEDULE4 

PROFORMA PERMITTED EXCEPTIONS 

ACTIVE/92109460.10 -1-
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PROFORMA 
TITLE INSURANCE POLICY ONLY 

Not effective until executed by authorized 
signatory. 

909628 

ROYAL ABSTRACT OF NEW YORK LLC 

This is a pro forma policy, which provides no insurance 
coverage to, or on behalf of, the proposed insured. It does not 
grant insurance nor bind the underwriter to insure in accordance 
with the ternis of the pro forma. The failure to include certain 
exceptions therein does not constitute a waiver by the 
underwriter. It is understood that all title and other searches 
must be continued through the date of closing and exceptions 
taken in the final title policy for all matters disclosed thereby. 
This policy does not reflect the present condition of title, but 
rather indicates the form and content of the policy which the 
Company expects to issue when all necessary documents have 
been furnished, requirements met, and all acts performed, all to 
the satisfaction of the Company. Issuance of the final policy will 
be contingent upon payment of all premiums. 
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First American Title Insurance Company 

AMERICAN LAND TITLE ASSOCIATION OWNERS POLICY (6-17-2006) 

SCHEDULE A 

Policy No. PROFORMA 

Title Number 
909628 

Effective Date 
I /2017 

Amount of Insurance 
$59,500,000.00 

1. Name oflnsured: Kirkstead Investments, LLC, a Delaware limited liability company 

2. The estate or interest in the land that is covered by this policy is: Fee Simple 

3. Title is vested by: 

Kirkstead Investments, LLC who acquired title by deed from QBDK Huron, LLC dated I /2017 and to be ---
duly recorded in the Office of the Register of the County of Kings. 

4. The land referred to in this Policy is described herein on Schedule A Description of Premises. 

For Information Only: 

Premises known as: 1-53 Huron Street, Brooklyn, NY 

Authorized Signatory 

Page 1of1 
SCHEDULE A 
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Policy No. 
Title No. 

First American Title Insurance Company 
PROFORMA 
909628 

SCHEDULE A 
DESCRIPTION OF PREMISES 

ALL THAT CERTAIN plot, piece or parcel of land, situate, lying and being in the Borough of Brooklyn, County of 
Kings, City and State of New York, bounded and described as follows: 

BEGINNING at the comer formed by the intersection of the northerly side of Huron Street with the westerly side of West 
Street; 

RUNNING THENCE northerly along the westerly side of West Street, 100 feet to the center line of the block between 
Huron Street and Green Street, as Green Street existed prior to 
December 1933; 

THENCE westerly and along the said center line of the block and a line parallel with the northerly side of Huron Street, 
653 feet to the exterior line of the established bulkhead along the East River approved by the Secretary of War in 1917; 

THENCE southerly along the exterior line of said bulkhead, 100.50 feet to the northerly side of Huron Street and on a 
line in continuation westerly thereof; 

THENCE easterly and along the northerly side of Huron Street and the line in continuation thereof, 643 feet to the comer 
the point or place of BEGINNING. 

For Information Only: Said premises are known as 161 West Street a/k/a 161-167 West Street a/k/a 53 Huron Street, 
Brooklyn, NY and designated as Block 2520 Lot 1, as shown on the Tax Map of the City of New York, County of Kings. 

SCHEDULE A - Description of Premises 
A.LT.A 2006 OWNERS POLICY 

Page 1of1 
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Policy No. 
Title No. 

First American Title Insurance Company 
PROFORMA 
909628 

SCHEDULEB 

Showing defects, liens, encumbrances and other matters against which the Company does not, by this Policy, 
msure: 

1. Restrictive Covenants recorded in a Partition Decree dated 3/2/1838. 
Policy insures said decree will not cause any forfeiture or reversion of title. 

2. Gas Easement Agreement made by Frank Carrano and Anthony Carrano, d/b/a Carrano Construction Company 
to The Brooklyn Union Gas Company, dated 11/5/1971 and recorded 12/17/1971 in Reel 526 Page 1434. 

3. Electric Easement Agreement made by Rag Export Corp. to Consolidated Edison Company of New York, Inc., 
dated 1/14/1972 and recorded 1/26/1972 in Reel 534 Page 1352. 

4. Telephone Easement Agreement made by F&S Manufacturing Corporation to New York Telephone Company, 
dated 1/31/1972 and recorded 5/5/1972 in Reel 555 Page 179. 

5. No title is insured to any land lying below the present or former high water line of the East River, its arms, 
branches or tributaries by whatever name called. 

6. Except the rights of the United States Government to establish harbor, bulkhead, or pierhead lines or to change 
or alter any such existing lines, and to remove, or complete the removal of fill and improvements thereon, 
(including buildings or other structures) from land lying below the present or any former high water line of the 
East River, its arms, branches or tributaries by whatever name called, without compensation to the insured. 

7 . Rights of the People of the State ofNew York and City of New York in those portions of the premises below 
the present or any former high water line of the East River, its arms, branches or tributaries by whatever name 
called. 

8. Riparian Rights and Easements of others to and over the East River, but policy does not insure any Riparian 
Rights or Easements in favor of the owner of the premises herein. 

9. Rights of the public generally to and over those lands lying below the present high water mark of the East 
River. 

10. Survey made by Bartlett, Ludlam & Dill Associates (Sheet 1 of 2) dated 8/9/2004 and last updated by visual 
examination by Kulhanek and Plan Land Surveyors, P.C. on 11/1/2013 shows no encroachments or variations 
with lot lines except as follows: 

A) Projections and/or encroachments beyond front wall onto West Street by: 

Lights ...... .... ..... .. ... up to 1 foot 7 inches 
Additional lights .... .. undisclosed distances 

Page 2 of 5 
SCHEDULE B 
A.LT.A 2006 OWNERS POLICY TP-SPNY-202.02 
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Policy No. 
Title No. 

First American Title Insurance Company 
PROFORMA 
909628 

SCHEDULEB 

Alarm .. .. ......... . . ..... undisclosed distance 
Auto sprinkler. ..... ..... undisclosed distance 

B) Projections and/or encroachments beyond front wall onto Huron Street by: 

Smoke stack . . ... .. .. . .. . undisclosed distance 
Lights .. . . .... . .. . ... . .. ... undisclosed distance 
Security door .. .. . ...... .. undisclosed distance 
Window vents ... . ....... undisclosed distances 
Various boxes .. ...... ... undisclosed distances 
Auto sprinkler ........ ... undisclosed distance 

(from one story brick and concrete block building) 

Lights . ............ . . . ..... up to 1 foot 8 inches 
Vents ....... ...... . ........ up to 0 feet 7 inches 

(from two story brick building) 

Lights . ..... .... .. . . ....... up to 1 foot 8 inches 
Vents .. ... .. . .. ... . . ...... . up to 2 feet 2 inches 
Overhead door hood ... . up to 1foot4 inches 

C) Jersey barrier on premises adjoining to the south-asphalt roadway (Huron Street) continues over 
southwest portion of subject premises. Policy excepts the possible rights and easements of others in, to 
and over the land described in Schedule A herein. 

D) 12 inch concrete wall is an undisclosed distance south of the southerly record line. 

E) 12 inch concrete wall is as much as 12 feet 1 inch north of the westerly portion of the southerly record 
line. 

F) Rip-rap in westerly part of subject premises lies partly on subject premises and partly on premises 
adjoining on the south (Huron Street). 

G) Westerly portion of subject premises lies in the bed of the East River. 

H) Rip-rap in northerly part of subject premises lies partly on subject premises and partly on premises 
adjoining on the north. 

I) Chain link fence varies with part of northerly record line. 

J) Posts along westerly side of building, not located. 

K) Very irregular remains of timer bulkhead, 12 inch concrete wall and Jersey barrier along southerly side 
of property, not located. 

Page 3 of 5 
SCHEDULE B 
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Policy No. 
Title No. 

First American Title Insurance Company 
PROFORMA 
909628 

SCHEDULEB 

L) Very irregular remains of timber bulkhead along northerly side of property, not located. 

M) Light pole along northerly record line, not located. 

N) Projections from northerly side of building on subject premises over premises adjoining on the north by: 

Window grates . . . . ...... . ... .. .. undisclosed distances 

Subject to changes since the date of said survey. 

11. Mortgage: Mortgagor: Kirkstead Investments, LLC Mortgagee: To Be Advised Amount: $TBD Dated: 
_/_/201 7 and to be simultaneously recorded herewith. 

Page 4 of 5 
SCHEDULE B 
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First American Title Insurance Company 

STANDARD NEW YORK ENDORSEMENT 
(Owner's Policy) 

Attached to and made a part of Policy No. PROFORMA 

1. The following is added as a Covered Risk: 

Title No 909628 

"11. Any statutory lien arising under Article 2 of the New York Lien Law for services, labor or materials 
furnished prior to the date hereof, and which has now gained or which may hereafter gain priority over the 
estate or interest of the insured as shown in Schedule A of this policy." 

2. Exclusion Number 5 is deleted, and the following is substituted: 

5. Any lien on the Title for real estate taxes, assessments, water charges or sewer rents imposed by 
governmental authority and created or attaching between Date of Policy and the date of recording of the 
deed or other instrument of transfer in the Public Records that vests Title as Shown in Schedule A. 

This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any of the 
terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of Policy, or (iv) 
increase the Amount of Insurance. To the extent a provision of the policy or a previous endorsement is 
inconsistent with an express provision of this endorsement, this endorsement controls. Otherwise, this 
endorsement is subject to all of the terms and provisions of the policy and of any prior endorsements. 

IN WITNESS WHEREOF, the Company has caused its corporate name and seal to be hereunto affixed by its duly 
authorized officers 

DATED: PROFORMA 
First American Title Insurance Company 

Authorized Signatory 

Standard New York Endorsement (11/1/2008) 
For Use With ALTA Owner's Policy (6/17/2006) 
Amended (7/1/2012) 
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'\ AM~ .t I 

~ First American Title™ 
~ -/.fJ! 

"""' 

WAIVER OF ARBITRATION ENDORSEMENT 
(OWNER'S OR LOAN POLICY) 

Issued by 

First American Title Insurance Company 

Attached to and made part of Policy No.: PROFORMA 

The policy is amended by deleting therefrom: 

(A) If this endorsement is attached to an AL TA Loan Policy: Condition 13. 

(B) If this endorsement is attached to an ALTA Owner's Policy: Condition 14. 

(C) If this endorsement is attached to a TIRSA Owner's Extended Protection Policy: Condition 12. 

This endorsement is made a part of the Policy and is subject to all of the terms and provisions thereof and of any other 
endorsements thereto. Except to the extent expressly stated, it neither modifies any of the terms and provisions of the 
Policy and any other endorsements, nor does it extend the effective date of the Policy and any other endorsements, nor 
does it increase the face amount thereof. 

Dated: PROFORMA 

First American Title Insurance Company 

Dennis J. Gilmore, President Jeffrey S. Robinson, Secretary 

Authorized Countersignature 

Form 50-NY052 (7/1/14) Page 1 of1 TP-UENY-102.02 TIRSA Waiver of Arbitration Endorsement (Owner's or Loan Policy) (11 -1-08) 
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ACTIVE/92109460.10 

SCHEDULES 
EXISTING INSURANCE 

-1-
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-1.._C<?-RDe CERTIFICATE OF LIABILITY INSURANCE I DATE (MM/DD/YYYY) 

8/21/2017 

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS 
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES 
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED 
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER. 

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. If SUBROGATION IS WAIVED, subject to 
the terms and conditions of the policy, certain policies may require an endorsement. A statement on this certificate does not confer rights to the 
certificate holder in lieu of such endorsement(s). 

PRODUCER """ ""' NAME: 
PG Genatt Group LLC rA~gN~- c.n.516-RRQ-8788 I iffc Nol:1-!'l 11::-4 70-03·u~ 
3333 NEW HYDE PARK RD E-MAIL 
SUITE 409 ADDRESS: 

NEW HYDE PARK NY 11042 INSURER(S) AFFORDING COVERAGE NAIC# 

INSURER A :Arr.h Insurance Comoav ~ 11 i:;n 
INSURED QBDPROP INSURER B :C::onor<> C::nocialtv lnsuranro Com 

QBD Properties LLC; QBDK Huron LLC INSURERC: 
407 Lincoln Road , Suite 2F INSURERD: 
Miami Beach FL 33139 

INSURERE: 

INSURERF: 

COVERAGES CERTIFICATE NUMBER: 290850688 REVISION NUMBER: 

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD 
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS 
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, 
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS. 

INSR '~' POLICY EFF POLICY EXP 
LTR TYPE OF INSURANCE INSR wvo POLICY NUMBER IMM/DD/YYYYI I IMM/DDIYYYYI LIMITS 

A GENERAL LIABILITY AGL002826502 7/31/2017 7/31/2018 EACH OCCURRENCE $1,000,000 
'--- DAMAGE TO RENTED x COMMERCIAL GENERAL LIABILITY PREMISES IEa occurrencel $100,000 
'---D CLAIMS-MADE EJ OCCUR 
'---

MED EXP (Any one person) $10,000 

'---
PERSONAL & ADV INJURY $1 ,000,000 

'---
GENERALAGGREGATE $2,000,000 

GEN'L AGGREGATE LIMIT APPLIES PER: PRODUCTS - COMP/OP AGG $2,000,000 n POLICY n ~J}R-r nLOC s 
AUTOMOBILE LIABILITY (Ea accide~tl'Nl.>Lt: LIMI I $ .__ 

ANY AUTO BODILY INJURY (Per person) $ 
>-- ALL OWNED - SCHEDULED BODILY INJURY (Per accident) $ 
>-- AUTOS >-- AUTOS 

NON-OWNED ipf},?~~c~~gAMAGE $ HIRED AUTOS AUTOS .__ .__ 
$ 

UMBRELLA LIAS H OCCUR EACH OCCURRENCE $ .__ 
EXCESS LIAS CLAIMS-MADE AGGREGATE $ 

OED I I RETENTION$ $ 
WORKERS COMPENSATION I T"/i~$TfJ.¥-s I IOJ,tl· 
AND EMPLOYERS' LIABILITY YIN 
ANY PROPRIETOR/PARTNER/EXECUTIVE D 

N/A E.L. EACH ACCIDENT $ 
OFFICER/MEMBER EXCLUDED? 
(Mandatory in NH) E.L. DISEASE - EA EMPLOYEE $ 

~~~~~i'tirg~ ~~'6PERATIONS below E.L. DISEASE - POLICY LIMIT $ 

B Property SSP2202130 10/31/2016 10/31/2017 Building Limit $15,600,000 

DESCRIPTION OF OPERATIONS I LOCATIONS I VEHICLES (Attach ACORD 101, Additional Remarks Schedule, If more space Is required) 

Evidence only 
161-167 West Street AKA Huron Street, Brooklyn, NY 11222 

CERTIFICATE HOLDER CANCELLATION30 DAY NOTICE APPLIES 

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE 
Evidence of Insurance THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN 
*** ACCORDANCE WITH THE POLICY PROVISIONS. 
** ** ***** 

AUTHORIZED REPRESENTATIVE 

I Iii£ IL-
© 1988-2010 ACORD CORPORATION. All rights reserved. 

ACORD 25 (2010/05) The ACORD name and logo are registered marks of ACORD 
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THIS CERTIFICATE IS ISSUED AS A MATIER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS 
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES 
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED 
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER. 

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. If SUBROGATION IS WAIVED, subject to 
the terms and conditions of the policy, certain policies may require an endorsement. A statement on this certificate does not confer rights to the 
certificate holder in lieu of such endorsement(s). 

PRODUCER 

PG Genatt Group LLC 
3333 NEW HYDE PARK RD 
SUITE 409 
NEW HYDE PARK NY 11042 

INSURED QBDPROP 
QBD Properties LLC; QBDK Huron LLC 
407 Lincoln Road, Suite 2F 
Miami Beach FL 33139 

COVERAGES CERTIFICATE NUMBER: 679319936 

...v .. "" 
NAME: 

r11gNJD "vt1o516-8R0-87RR I 1ffc Nol:1-51R-470-0'\'\R 
E-MAIL 
ADDRESS: 

INSURER(S) AFFORDING COVERAGE NAIC # 

INSURER A :Arch Insurance Comnav ~ 11 '>0 

INSURER B :Sen<>r::. Snecialtv Insurance r,om 

INSURERC : 

INSURERD : 

INSURERE : 

INSURERF : 

REVISION NUMBER: 
THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD 
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS 
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, 
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS. 

INSR 
TYPE OF INSURANCE 

AUUL ~uu~ POLICY EFF POLICY EXP 
LIMITS LTR INSR WVD POLICY NUMBER /MM/DDIYYYYl /MM/DD/YYYYl 

A GENERAL LIABILITY AGL002826502 7/31/2017 7/31/2018 EACH OCCURRENCE S1,000,000 - DAMAGE TO RENTED x COMMERCIAL GENERAL LIABILITY PREMISES /Ea occurrencel $100,000 - D CLAIMS-MADE ~ OCCUR MED EXP (Any one person) $10,000 

PERSONAL & ADV INJURY - $1,000,000 

~ 
GENERALAGGREGATE $2,000,000 

GEN'L AGGREGATE LIMIT APPLIES PER: PRODUCTS - COMP/OP AGG $2,000,000 n POLICY n ~~,9,: nLOC s 
AUTOMOBILE LIABILITY fEa accide~tf INC>Lt:: LIMI I $ 
~ 

ANY AUTO BODILY INJURY (Per person) $ ,_____ 
ALL OWNED ~ SCHEDULED 
AUTOS AUTOS BODILY INJURY (Per accident) $ 

- ,_____. 
NON-OWNED lP~~~~c~~1?AMAGE HIRED AUTOS AUTOS $ 

- ,_____. 
s 

UMBRELLA LIAB H OCCUR EACH OCCURRENCE $ -
EXCESS LIAB CLAIMS-MADE AGGREGATE $ 

OED I I RETENTION $ s 
WORKERS COMPENSATION 1T~g~mg~1 IOJ~-
AND EMPLOYERS' LIABILITY Y/N 
ANY PROPRIETOR/PARTNER/EXECUTIVE D 

N/A 
E.L. EACH ACCIDENT $ 

OFFICER/MEMBER EXCLUDED? 
(Mandatory In NH) E.L. DISEASE - EA EMPLOYEE $ 

gm;~f~i[~~ '8'~'6PERATIONS below E.L. DISEASE - POLICY LIMIT $ 

B Property SSP2202130 10/31/2016 10/31/2017 Building Limit $15,600,000 

DESCRIPTION OF OPERATIONS I LOCATIONS I VEHICLES (Attach ACORD 101, Additional Remarks Schedule, If more space Is required) 

Evidence only 

CERTIFICATE HOLDER CANCELLATION30 DAY NOTICE APPLIES 

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE 
Evidence of Insurance THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN 
*** ACCORDANCE WITH THE POLICY PROVISIONS. 
** •• ***** 

AUTHORIZED REPRESENTATIVE 

I 
~L_-

© 1988-2010 ACORD CORPORATION. All rights reserved. 

ACORD 25 (2010/05) The ACORD name and logo are registered marks of ACORD 
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SCHEDULE6 

PRE-APPROVED PHASE-II INVESTIGATIONS 

Geophysical Survey to locate buried structures, including buried drums and underground storage tanks 
(US Ts) and associated piping, and confirm that sample locations are clear of subsurface utilities. 

Soil Investigation - Soil borings to be advanced with a track-mounted direct- push Geoprobe® rig 
(assuming roll-up doors are operational and head clearance is sufficient) to about 15 feet below grade 
surface. Two grab samples will be collected from each boring and analyzed for Target Compound List 
(TCL) and NYSDEC Part 375 list volatile organic compounds (VOCs), semivolatile organic compounds 
(SVOCs), polychlorinated biphenyls (PCBs), and pesticides, and Target Analyte List (TAL) and 
NYSDEC Part 375 list metals. 

Groundwater Investigation - Soil borings would likely be converted into 1-inch diameter temporary 
groundwater monitoring wells, sampled, and analyzed for VOCs, SVOCs, PCBs, pesticides, and TAL 
metals (total and dissolved phase). 

Soil Vapor Investigation - Sub-slab soil vapor points will be installed, sampled, and analyzed for VOCs 
by EPA Method T0-15. 

Phase II ESI Report - A report would be prepared that describes our methodology and presents the 
field and analytical results of the investigation. Analytical results will be presented in summary tables, 
and soil borings, monitoring wells, and soil vapor sampling locations will be shown on an attached site 
plan. The report will provide conclusions regarding potential soil, soil vapor, and groundwater impacts 
and can provide recommendations for further investigation or remedial action, if requested. 
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EXECUTION COPY 
 

ACTIVE/92666920.3 

FIRST AMENDMENT TO AGREEMENT OF PURCHASE AND SALE 

THIS FIRST AGREEMENT OF PURCHASE AND SALE (this “Amendment”) is made as 
of September 26, 2017, by and between QBDK HURON LLC, a Delaware limited liability company (the 
“Seller”) and KIRKSTEAD INVESTMENTS, LLC, a Delaware limited liability company (the 
“Purchaser”). 

WHEREAS, Seller and Purchaser have entered into that certain Agreement of Purchase 
and Sale dated as of August 30, 2017 (the “Original Agreement”); and 

WHEREAS, Seller and Purchaser wish to amend the Original Agreement as more particularly set 
forth herein. 

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth herein 
and for other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged by the parties hereto, the parties hereto hereby agree as follows:  

1. Capitalized Terms. Capitalized terms used herein and not otherwise defined shall have 
the meanings assigned to such terms in the Original Agreement.  

2. Due Diligence Period.  Section 1.1(f) of the Original Agreement is hereby deleted and 
replaced with the following: 

“Due Diligence Period: The period commencing on the Effective Date and ending at 
5:00 p.m. (ET) on October 20, 2017 (the “Due Diligence Period”).” 

3. Closing Date.  Section 1.1(g) of the Original Agreement is hereby deleted and replaced 
with the following: 

“Closing Date: January 18, 2018, as such date shall be extended pursuant to the terms 
hereof (the “Closing Date”).” 

4. Closing and Escrow.  The first sentence of Section 5.1 of the Original Agreement is 
hereby deleted and replaced with the following: 

“The consummation of the transaction contemplated herein (“Closing”) shall occur on 
the Closing Date (as such date may be extended pursuant to the terms hereof) at the 
offices of the Escrow Agent; provided, however, Purchaser shall have the one time right 
to (i) accelerate the Closing to a date no earlier than December 19, 2017 by giving Seller 
written notice of such election no later than fifteen (15) days prior to the proposed 
accelerated Closing Date and/or (ii) extend the Closing to a date no later than February 
20, 2018 (time being of the essence) by giving Seller written notice of such election no 
later than five (5) business days prior to the originally schedule Closing Date.” 

5. No Further Modifications; Effect of Amendment.  Except as expressly set forth herein, 
the Original Agreement remains unmodified and in full force and effect.  As of the date of this 
Amendment, all references in the Original Agreement or any of the Exhibits or Schedules attached thereto 
shall be deemed to be references to the Original Agreement as amended hereby. 

6. Counterparts; Faxed Signatures.  This Amendment may be executed in multiple 
counterparts, each of which shall, when executed, be deemed to be an original, and all of which when 
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taken together shall constitute but one agreement.  Each party may rely upon a counterpart of this 
Amendment that is executed and delivered by the other party by facsimile or e-mail transmission of a 
“.pdf” or similar file as if such counterpart were an original counterpart. 

 

[signature pages follow]
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