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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re

WOODBRIDGE GROUP OF COMPANIES,
LLC, et al.,1

Remaining Debtors.

Chapter 11

Case No. 17-12560 (KJC)
(Jointly Administered)

WOODBRIDGE WIND-DOWN ENTITY, LLC
and WB 714 OAKHURST, LLC,

Plaintiffs,

v.

MONSOON BLOCKCHAIN STORAGE, INC.,

Defendant.

Adv. Proc. No. 19-50102 (KJC)

Related Adv. D.I.: 11, 12

DEFENDANT’S OBJECTION TO PLAINTIFFS’ MOTION
FOR DEFAULT JUDGMENT

Monsoon Blockchain Storage, Inc., defendant in the above-captioned adversary

proceeding (the “Defendant”), by and through its undersigned counsel, hereby objects (the

“Objection”) to the (i) Plaintiffs’ Motion for Default Judgment [Adv. D.I. 12] (the “Default

Judgment Motion”) filed on April 1, 2019 in the above-captioned adversary proceeding (Adv.

Proc. No. 19-50102 (KJC) (the “Adversary Proceeding”).2 In support of this Objection,

Defendant incorporates by reference as if set forth in full herein the Declaration of Donald G.

Basile In Support of Defendant’s Objection to Plaintiffs’ Motion for Default Judgment (the

“Declaration”) attached hereto as Exhibit A, and Defendant respectfully states as follows:

1 The Remaining Debtors and the last four digits of their respective federal tax identification numbers are
as follows: Woodbridge Group of Companies, LLC (3603) and Woodbridge Mortgage Investment Fund 1, LLC
(0172). The Remaining Debtors’ mailing address is 14140 Ventura Boulevard #302, Sherman Oaks, California
91423.

2 Capitalized terms used but not otherwise defined in this Objection have the meanings ascribed to such
terms in the Default Judgment Motion.
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RELEVANT BACKGROUND

I. Procedural Background

1. On February 12, 2019, Plaintiffs commenced the Adversary Proceeding by filing

the Adversary Complaint for: (I) Declaratory Judgment Regarding Ownership of Funds Held in

Escrow; and (II) Turnover of Such Property as Property of the Estate [Adv. D.I. 1] (the

“Complaint”).

2. On February 12, 2019, Plaintiffs filed the Summons and Notice of Pretrial

Conference in an Adversary Proceeding [Adv. D.I. 4] (the “Summons”), purporting to certify

that service of the Complaint and Summons was mailed to Defendant via first-class, United

States mail.

3. Pursuant to the Summons, Plaintiffs allege that Defendant’s deadline to answer or

otherwise respond to the Complaint was March 14, 2019 (the “Answer Deadline”).

4. On March 28, 2019, Plaintiffs filed the Request for Entry of Default against

Defendant [Adv. D.I. 10], alleging (i) that the Complaint and Summons were served and (ii) that

Defendant failed to file an Answer or other response to the Complaint in the Adversary

Proceeding by the Answer Deadline.

5. On April 1, 2019, the Clerk of the United States Bankruptcy Court for the District

of Delaware entered an Entry of Default [Adv. D.I. 11] in the Adversary Proceeding.3

6. Thereafter, on April 1, 2019, Plaintiffs filed the Default Judgment Motion seeking

entry of Default Judgment against Defendant in the Adversary Proceeding.

3 Entry of default and default judgment are not synonymous. Entry of default does not automatically entitle
the plaintiff to a default judgment. Beltran v. Beltran, 182 B.R. 820 (B.A.P. 9th Cir. 1995).
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7. Defendant did not receive the summons of Complaint in the mail. Defendant did

not receive personal delivery of the summons and Complaint at its offices or through its

registered agent for service of process. See Declaration, ¶¶ 15-26.

8. An unsolicited email was received by a manager of Defendant on February 12,

2019 from a person unknown to the manager. Id. at ¶ 15. The email was from someone named

“Laskin” (the “Laskin Email”). Id. Since the Laskin Email was from an unknown sender, it was

not seen by or opened by Defendant’s representative until sometime later in March 2019 after a

public Internet reference to Monsoon being part of litigation was brought to the attention of the

company and Epiq Noticing had transmitted legal materials on behalf of the plaintiff,

Woodbridge, in the Adversary Proceeding. Id. The February 12, 2019 email from the unknown

sender was then discovered after a search of the term “Woodbridge” triggered a hit on the

previously unnoticed email from “Laskin.” Id.

9. Defendant first received notice of any filings in the Adversary Proceeding on

March 27, 2019 after receiving e-correspondence from Epiq Noticing reflecting that Epiq

Noticing was the servicing agent for the Woodbridge Group of Companies, LLC and that new

lawyers were substituting in as plaintiff’s counsel in the Adversary Proceeding. Id. at ¶ 17. Prior

to that time, however, Defendant had not received any notice from the Epiq Noticing

organization or from anyone representing the Woodbridge Group of Companies, LLC

concerning the existence or nature of the Complaint. Had Defendant been made aware of the

Adversary Proceeding Defendant would have answered or otherwise responded to the Complaint

that was filed by the plaintiff in the Adversary Proceeding.

10. After receiving the initial March 27, 2019 e-correspondence from Epiq

concerning the substitution of counsel for the plaintiff, Defendant subsequently received
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additional e-correspondence from Epiq on March 28, 2019 concerning a request for entry of

default judgment. Id. at ¶ 19.

11. On April 1, 2019, Defendant subsequently received a third e-correspondence from

Epiq providing Defendant with the Default Judgment Motion. Id. at ¶ 20. Immediately

thereafter, counsel for Defendant contacted counsel for the Plaintiffs informally via email

requesting, inter alia, time to familiarize himself with the case, retain Delaware counsel, and

prepare an Answer to the Complaint. See Email from William A. Smelko to Counsel of Record

for Plaintiffs dated April 1, 2019 at 2:22 PM PST, attached hereto as Exhibit B (the “Smelko

Email”).

12. On April 2, 2019, counsel for the Plaintiffs responded to Defendant’s request,

indicating that the Plaintiffs were “unable to agree to [Defendant’s] requested extension.” See

Email from Robert J. Pfister to William A. Smelko dated April 2, 2019 at 11:30 AM PT,

attached hereto as Exhibit C.

II. Factual Background

13. Defendant never entered into a contract with Woodbridge or any Woodbridge

named entity. See Declaration at ¶ 4. The only contract which appears to relate to the substance

of the Adversary Proceeding is one which was entered into in California with a company called

Eldredge Investments, LLC (“Eldredge”). Id. at ¶ 5. That contract contains a mandatory

arbitration agreement. Id. at ¶¶ 6-7. In addition, the parties to that contract also signed a non-

disclosure agreement which the very filing of the Complaint appears to have violated. Id. at ¶ 8.

14. Eldredge, as seller of the property located in Beverly Hills, California, did not

perform on the contract and has failed to perform on the contract. The funds in escrow belong to

Defendant, and have always belonged to Defendant. Id. at ¶ 9.
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15. Representatives of Eldredge repeatedly misled and deceived Defendant into

believing that escrow close would be extended as necessary, that necessary modifications and

inspection reports would be completed and that extensions were agreed upon. Id. at ¶¶ 10-14.

Defendant was induced to delay closing or cancellation of escrow based upon the false and

misleading promises and assurances given to Defendant by the principals and agents of Eldredge.

Id.

16. Specifically, Defendant entered into a Non-Disclosure Agreement (the “NDA”)

under which Defendant provided significant business information including the contracts

underlying the source of funds for the transaction. Id. at ¶¶ 8, 11. Defendant never provided any

proof of funds outside a set of contracts with certain companies who were to provide the source

of the closing funds for the transaction. Id. at ¶ 11. Eldredge, which was wholly aware of the

source of the transaction funds, indicated through its agent that Eldredge was flexible on the

transaction closing date to accommodate the actual receipt of funds, that they maintained back-

up offers, and that they wished to work with Defendant on the transaction; to be sure, Defendant

only provided dates in the contracts with the underlying companies and expressed that the dates

were uncertain as the payment of funds were subject to regulatory review and approval. Id.

17. Stated simply, Defendant would not have proceeded to work with Eldredge (and

concurrently demanded the release of its deposit) had there not been an expectation Defendant

would receive its deposit back if Eldredge decided to take an alternate transaction. Id. at ¶ 13.

Eldredge’s agent never viewed the underlying document as proof of funds and maintained that

the transaction was proceeding in good faith on both sides. Id. at ¶¶ 11, 13. Eldredge delayed

repairs and refused to mitigate termites or remove the staging items as it wanted to continue to

maintain alternative transactions, all of which Defendant understood to as a further sign that the
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transaction closing was not finalized and that the parties were jointly working towards a solution.

Id. at 13.

18. Further, when the transaction was delayed in January 2019, Eldredge’s agent

provided an introduction to a firm for the purposes of obtaining bridge financing. Id. at ¶ 12.

Defendant engaged the firm to bridge the financing and offered to pay any actual costs of

Eldredge until the original funding or an alternate funding could be obtained, but Eldredge then

abruptly ended the transaction. Id. Defendant expected that Eldredge had decided to use one of

its alternate buyers and expected its deposit to be released.

OBJECTION

I. Factors Considered in Deciding Whether to Enter Default Judgment Weigh in
Favor of Defendant

19. Courts are given broad discretion to consider relevant factors when deciding a

motion for default judgment. Mowafy v. Noramco of Del., Inc., 2007 WL 2828013, at *4 n.52

(D. Del. Sept. 27, 2007) (“The Third Circuit recognizes the court’s broad discretion whether to

grant a default judgment.”) (citing Jorden v. Nat’l Guard Bureau, 877 F.2d 245, 250–51 (3d Cir.

1989)).

20. The three central factors courts must consider when deciding motions for entry of

default judgment are: (1) “prejudice to the plaintiff if default is denied”; (2) whether Defendant

has, and asserts, a “litigable” or “meritorious” defense; and (3) whether defendant’s failure to

answer or respond to the complaint is due to “culpable” or “willful” conduct. Mowafy at *4; see

also, e.g., CRS Steam Inc. v. Engineering Res., Inc. (In re CRS Steam, Inc.), 233 B.R. 901, 904–

05 (1st Cir. 1999).

21. Some courts have delineated additional factors that courts may consider when

deciding a motion to entry default judgment. See id. (quoting Coon v. Grenier, 867 F.2d 73, 76
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(1st Cir. 1989)) (while bankruptcy courts deciding motions for default judgment must “at

minimum” consider the three “good cause” factors—prejudice to plaintiff, merits of defendant’s

defense, and willfulness of defendant’s conduct—bankruptcy courts may “also appropriately

consider ‘the proferred explanation for the default, the good faith of the parties, the amount of

money involved, and the timing [of the motion seeking relief from default].’”). Some such

courts maintain that courts considering entry of default judgment should consider and balance

(1) the possibility of prejudice to the plaintiff, (2) the merits of the plaintiff’s substantive claim,

(3) the sufficiency of the compliant, (4) the amount of money at stake in the action, (5) the

possibility that there may be a dispute concerning material facts, (6) whether the default is due to

excusable neglect, and (7) the strong policy underlying the Federal Rules of Civil Procedure

favoring decisions on the merits. In re Kubick, 171 B.R. 658 (B.A.P. 9th Cir. 1994).

22. In exercising its discretion to weigh relevant factors and considering whether to

grant a motion for entry of default motion, courts should “remain mindful that, like dismissal

with prejudice, default is a sanction of last resort.” Lincoln v. BankUnited, 2010 WL 4000421, at

*1 (D.N.J. Oct. 12, 2010) (citing Poulis v. State Farm Fire & Cas. Co., 747 F.2d 863, 867–68

(3d Cir. 1984)); see, e.g., Sourcecorp Inc. v. Croney, 2011 WL 159707, at *3 (3d Cir., Jan. 19,

2011) (“Default judgments are disfavored in [the Third] Circuit.”); Jorden v. Nat’l Guard

Bureau, 877 F.3d 245, 251 (3d Cir. 1989) (quoting Hritz v. Woma Corp., 732 F.2d 1178, 1180

(3d Cir. 1984)) (noting that the Third Circuit “ha[s] repeatedly stated [its] preference that cases

be disposed of on the merits whenever practicable.”); United States v. $55,518.05 in U.S.

Currency, 728 F.2d 192, 194–95 (3d Cir. 1984) (quoting Tozer v. Charles A. Krause Milling Co.,

189 F.2d 242, 244 (3d Cir. 1951) (recognizing that the Third Circuit “does not favor entry of

defaults or default judgments” and “require[s] doubtful cases to be resolved in favor of the party
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moving to set aside the default judgment ‘so that cases may be decided on their merits.’”);

Church-El v. Bank of N.Y., 2013 WL 1190013 at *3 (D. Del. March 21, 2013) (noting that

“[g]enerally, entries of default and default judgments are disfavored by the courts”).

a. Prejudice to Plaintiff

23. “Costs associated with continued litigation normally cannot constitute

prejudice.” Sourcecorp, 2011 WL 159707, at *4 (citing Emcasco Ins. Co., 834 F.2d at 74) (and

then citing Feliciano v. Reliant Tooling Co., Ltd., 691 F.2d 653, 656–57 (3d Cir. 1982) (“delay in

realizing satisfaction on a claim rarely serves to establish [a sufficient] degree of prejudice”)).

The Third Circuit has held that entry of default judgment was “improper at least in part because

the non-defaulting party ‘has not suggested that its ability to pursue the claim has been

hindered.’” Id. at 657.

24. Particularly where a judgment has not yet been entered and at the early stage of a

proceeding, facts sufficient to support a claim of prejudice justifying entry of default judgment is

unusual. See, e.g., Feliciano, 691 F.2d at 656-57 (where plaintiff’s only arguments supporting a

finding of prejudice is the financial costs of continuing to litigate or “delay in realizing

satisfaction on a claim,” and plaintiff does not “assert[] a loss of available evidence” or

“increased potential for fraud or collusion,” the Third Circuit held that the record “[did] not

support a claim of prejudice” justifying entry of default judgment.).

25. Insolvency of one or more of the plaintiffs—even where such insolvency leads to

bankruptcy proceedings—should not affect courts’ assessment of prejudice in connection with

defendant’s default and entry of default judgment. Tozer, 189 F.2d at 246 n.6 (where plaintiff

argued that the court should “give consideration to the fact that [one of the plaintiffs was now] in

reorganization,” the court declined and found the argument to be “without merit,” explaining that
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“the rights of the [plaintiff corporation’s] creditors can rise no higher than those of the

[plaintiff]”).

26. Here, the Complaint was filed on February 12, 2019 and was purportedly served

via first-class mail on the same day. Accordingly, Plaintiffs allege that the Answer Deadline

lapsed thirty days thereafter, or on March 14, 2019. Plaintiffs filed the Default Judgment Motion

on April 1, 2019, the same day on which Defendant’s counsel first contacted Plaintiffs regarding

the Adversary Proceeding and barely two weeks after Defendant’s purported Answer Deadline.

See Exhibit B.

27. Delay and costs associated with continued litigation, while generally insufficient

“prejudice” to justify entry of default judgment, are even less prejudicial here, where the Answer

Deadline lapsed a mere eighteen days before Plaintiffs filed the Default Judgment Motion.

Further, Plaintiffs have asserted no facts indicating that it might be prejudiced by a “loss of

available evidence” or “increased potential for fraud or collusion” if the Default Judgment

Motion is denied. Finally, any arguments that the court’s analysis of “prejudice” under this

factor should be altered in light of exigencies related to the Debtors’ bankruptcy cases are

“without merit” and have been expressly rejected by the Third Circuit. Accordingly, the facts

here do not support a finding of “prejudice” and, thus, do not support entry of default judgment

against Defendant.

b. Defendant’s Meritorious Defense

28. A defense need not be established “beyond doubt” to be a “meritorious defense”

for purposes of considering whether to grant a motion for entry of default judgment. Hritz, 732

F.2d at 1181. Rather, a “meritorious defense is presumptively established when the ‘allegations

of defendant’s answer, if established on trial would constitute a complete defense to the action.’”

Id. (quoting Tozer, 189 F.2d at 244).
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29. Here, Defendant asserts several (non-exclusive) defenses to the causes of actions

alleged in the Complaint:

 Unclean hands—Eldredge principals and agents made repeated promises without any

intent to perform those promises, which include, promises to extend escrow closing and

to forestall any cancellation of escrow causing Defendant to lose Defendant’s money

which was funded by Defendant into escrow.

 Lack of Jurisdiction—Defendant has not filed a proof of claim in the Bankruptcy Case

and the commencement and prosecution of this Adversary Proceeding merely to

purportedly aggrandize the size of the Estate is not constitutionally an appropriate

exercise of the Court’s jurisdiction.

 Mandatory Arbitration is required—The contract between Eldredge and Defendant

requires compulsory arbitration to resolve disputes like those mentioned in the

Complaint. Resolution of the alleged disputes by the Bankruptcy Court, even on default,

contravenes the mandatory arbitration provision of the contract and, as a result, also

contravenes the sound public policy purposes underpinning Defendant’s right to

arbitration.

 Failure of Conditions Precedent—Eldredge failed to perform on the underlying

contract terms relating to inspections, repairs and closing and also failed to extend the

escrow as promised by the principals and agents of Eldredge. Eldredge and its

representatives knew that Defendant had never completed even the escrow closing

process as Defendant never provided the corporate authorization to proceed, and such

authorizations were not possible as the underlying funds were still delayed.
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 Waiver and Estoppel—Both (i) the terms contained in the written agreement between

Eldredge and Defendant; and (ii) the promises, representations and assurances given to

Defendant by the principals and agents of Eldredge constitute waivers of the Plaintiffs’

rights to receive equitable relief as requested in the Complaint and also equitably and

contractually estop the Plaintiffs in the Adversary Proceeding from obtaining the relief

being sought. Defendant required a strict NDA with clear provisions that irreparable

harm could be suffered by Defendant if the covered information should be released.

Defendant had no contract under which it expected to be in a public proceeding, having

agreed to arbitration of any disputes under its contract with Eldredge. Under no

circumstances did Defendant expect its confidential information to be placed in the public

domain through this Adversary Proceeding. The NDA required the return or destruction

of all confidential information and did not permit Eldredge to use such information to

generate profit for itself at the expense of Defendant. Defendant has already suffered

irreparable harm to its reputation by being associated with Woodbridge, a group of

known fraudulent companies. The open dispute in litigation in public has further harmed

defendant to potentially tens of millions to hundreds of millions of lost funding. The

contracts provided to Seller cover $330 million dollars of possible financing which this

unexpected and unwarranted dispute and association with the Woodbridge name have put

in jeopardy. Woodbridge and Eldredge knowingly and intentionally cause this harm.

c. Entry of Default Was Not Result of Defendant’s “Culpable Conduct”

30. Defendant’s purported negligence—or even “inexcusable neglect”—in failing to

respond to the Complaint is insufficient to support entry of default judgment. Hritz, 732 F.2d at

1183 (“Appropriate application of the culpable conduct standard requires that as a threshold
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matter more than mere negligence be demonstrated.”); id. at 1187 (finding of “inexcusable

neglect” does not satisfy required finding of “culpable conduct” needed to enter default judgment

under Third Circuit precedent). The standard for “culpable conduct” in the Third Circuit is “the

‘willfulness’ or ‘bad faith’ of a non-responding defendant.” Hritz, 732 F.2d at 1182 (citing

Gross v. Stereo Component Sys., Inc., 700 F.2d 120 (3d Cir. 1983); Feliciano, 691 F.2d 653)).

31. Further, the Third Circuit has held that where a defendant was served with a form

of process it was unfamiliar with or in an usual way, and failed to file an answer or otherwise

“take action it feared might undermine its jurisdictional position,” the defendant’s actions “do[]

not demonstrate any bad faith” and do not meet the “culpable conduct” standard required for

entry of default judgment. Feliciano, 691 F.2d at 657–58 (where English defendant was served

with process that was “unusual” to it and “puzzl[ing],” and refused to file an answer or otherwise

appear in the civil action to protect possible jurisdiction-based defenses, but responded

informally and “did not exhibit a completely negative and hostile attitude,” Third Circuit held

that defendant did not act “willfully” or “in bad faith”).

32. The receipt of a summons and complaint in time to answer or otherwise respond

simply never happened. Defendant had no relationship with an entity known as Woodbridge and

therefore was unlikely to ever discover the existence of the Adversary Proceeding in time to

respond to the Complaint in a timely manner.

33. Defendant acted promptly upon actually receiving notice and an indication that

something needed to happen with the Adversary Proceeding by attempting to seek relief through

consensual agreement with counsel for the plaintiff and then by timely preparing the instant

response to the Default Judgment Motion.
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34. With respect to the claims being made in the Complaint to an allocation of escrow

proceeds, Defendant was not aware that: (i) the Woodbridge Plaintiff had any right to file a

lawsuit—since no relationship existed between Defendant and the Woodbridge Plaintiff; or, (ii)

that a lawsuit could be brought against Defendant over the escrow with Eldredge because of the

existence of the mandatory arbitration clause in the contract which underpins the escrow

agreement covering the subject matter of the Complaint.

[Remainder of page intentionally left blank]
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CONCLUSION

WHEREFORE, for the reasons set forth herein, Defendants respectfully request that the

Court: (i) deny the Default Judgment Motion; (ii) vacate the Entry of Default4; and (iii) grant

such other and further relief as the Court deems just and proper.

Dated: April 15, 2019
Wilmington, Delaware

BAYARD, P.A.

/s/ Evan T. Miller
Evan T. Miller (No. 5364)
Sophie E. Macon (No. 6562)
600 N. King Street, Suite 400
Wilmington, DE 19801
Telephone: (302) 655-5000
Facsimile: (302) 658-6395
E-mail: emiller@bayardlaw.com

smacon@bayardlaw.com

- and -

William A. Smelko
PROCOPIO
525 B Street, Suite 2200
San Diego, CA 92101
Telephone: (619) 525–3834
Facsimile: (619) 744–5447
E-mail: bill.smelko@procopio.com

Counsel for Defendant

4 Defendant contends that the Default entered in the Adversary Proceeding on April 1, 2019 should be
vacated for the same reasons set forth in this Objection to the Default Judgment Motion because, in the Third
Circuit, the same three-factor test applies where courts are asked to vacate an entry of default or a default judgment.
See Sourcecorp, 2011 WL 159707 at *3 (quoting U.S. v. $55,518.05, 728 F.2d at 195) (identifying “(1) whether the
plaintiff will be prejudiced; (2) whether the defendant has a meritorious defense; [and] (3) whether the default was
the result of the defendant’s culpable conduct” as the applicable test for deciding whether to vacate default or default
judgment and citing Feliciano, 691 F.2d at 656, for the proposition that the “three factors should be considered
whether a default or a default judgment is at issue, though they should be applied more leniently in the case of a
default”).
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

In re

WOODBRIDGE GROUP OF COMPANIES,

LLC, et al.,1

Remaining Debtors.

Chapter 11

Case No. 17-12560 (KJC)

(Jointly Administered)

WOODBRIDGE WIND-DOWN ENTITY, LLC
and WB 714 OAKHURST, LLC,

Plaintiffs,

v.

MONSOON BLOCKCHAIN STORAGE, INC.,

Defendant.

Adv. Proc. No. 19-50102 (KJC)

Related Adv. D.I.: 12

DECLARATION OF DONALD G. BASILE IN SUPPORT OF DEFENDANT’S

OBJECTION TO PLAINTIFFS’ MOTION FOR DEFAULT JUDGMENT

I, Donald G. Basile, pursuant to 28 U.S.C. § 1746, declare as follows:

1. I am the Chief Executive Officer of Monsoon Blockchain Storage, Inc., a

Delaware corporation organized under the laws of Delaware in 2018 (‘Defendant”). I have

personal knowledge of the following facts, and if called as a witness, I could and would testify

competently thereto. I submit this declaration in support of the Objection (the “Objection”)2 to

the Plaintiffs’ Motion for Default Judgment [Adv. D.I. 12] (the “Default Judgment Motion”)

filed concurrently herewith.

1 The Remaining Debtors and the last four digits of their respective federal tax identification numbers are

as follows: Woodbridge Group of Companies, LLC (3603) and Woodbridge Mortgage Investment Fund 1, LLC

(0172). The Remaining Debtors’ mailing address is 14140 Ventura Boulevard #302, Sherman Oaks, California

91423.

2 Capitalized terms used but not otherwise defined herein have the meaning ascribed to them in the
Objection.
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2. I have been the Chief Executive Officer of Defendant since 2018. As a result of

my work as Chief Executive Officer, I am generally familiar with Defendant’s day to day

operations, business affairs, contracts, and books and records.

3. Defendant maintains an office at 2877 Paradise Road, #702, Las Vegas, Nevada

89109 (“Defendant’s Office”). I routinely work in Defendant’s Office and am generally

familiar with the day to day operations thereof.

4. Defendant has never done business with or entered into contracts with an entity

named or doing business as “Woodbridge” or a variation thereof.

A. Facts Underlying Dispute – The Purchase Agreement

5. On or about November 14, 2018, Defendant executed a California Residential

Purchase Agreement (the “Purchase Agreement”) with Eldredge Investments, LLC

(“Eldredge”). Pursuant to the Purchase Agreement, Defendant agreed to buy and Seller agreed

to sell certain property located in Beverly Hills, California.

6. The Purchase Agreement contains a clause requiring that any disputes related to

the Purchase Agreement be decided by “neutral, binding arbitration.” See Purchase Agreement

at ¶ 22(B). The paragraph requiring arbitration is in bold-faced font that is larger than the font

used in other sections of the Purchase Agreement. Additionally, the arbitration clause is

followed by a paragraph in bold-faced, larger font and all capitalized letters which reads:

“NOTICE: BY INITIALING IN THE SPACE BELOW YOU
ARE AGREEING TO HAVE ANY DISPUTE ARISING OUT
OF THE MATTERS INCLUDED IN THE ‘ARBITRATION
OF DISPUTES’ PROVISION DECIDED BY NEUTRAL
ARBITRATION AS PROVIDED BY CALIFORNIA LAW
AND YOU ARE GIVING UP ANY RIGHTS YOU MIGHT
POSSESS TO HAVE THE DISPUTE LITIGATED IN A
COURT OR JURY TRIAL. . . . IF YOU REFUSE TO
SUBMIT TO ARBITRATION AFTER AGREEING TO THIS
PROVISION, YOU MAY BE COMPELLED TO
ARBITRATE UNDER THE AUTHORITY OF THE
CALIFORNIA CODE OF CIVIL PROCEDURE. YOUR
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AGREEMENT TO THIS ARBITRATION PROVISION IS
VOLUNTARY.”

Both Eldredge and Defendant initialed below the paragraph reproduced, in relevant part, above,

under a statement which provided “WE HAVE READ AND UNDERSTAND THE

FOREGOING AND AGREE TO SUBMIT DISPUTES ARISING OUT OF THE MATTERS

INCLUDED IN THE ‘ARBITRATION OF DISPUTES’ PROVISION TO NEUTRAL

ARBITRATION.” Purchase Agreement at ¶ 22(B).

7. The Purchase Agreement also contained a provision requiring that Eldredge and

Defendant mediate any disputes before initiating any formal arbitration proceedings or other

court action regarding the Purchase Agreement. Purchase Agreement at ¶ 22(A).

8. Additionally, Defendant and Eldredge executed a non-disclosure agreement dated

12/12/2018 related to the Purchase Agreement, agreeing not to publicly disclose the details of the

transaction, including the parties thereto and the price and other terms thereof.

9. In connection with the Purchase Agreement, Defendant placed certain funds into

an escrow account. It was the intention of Eldredge and Defendant, as reflected in the Purchase

Agreement, that the funds placed in escrow would remain in escrow until the contemplated

transaction closed. All of the funds in escrow were placed there by Defendant and have, at all

times, been Defendant’s property.

10. Thereafter, Defendant and Eldridge agreed to various extensions and delays of the

closing on the transaction under the Purchase Agreement. Based on assurances given during

communications with Eldredge, Defendant understood that these extensions and delays were

consensual and that Defendant and Eldredge fully intended to close the transaction contemplated

by the Purchase Agreement. Specifically, representatives of Eldredge made repeated statements

indicating that escrow close would be extended as necessary, that necessary modifications and

inspection reports would be completed, and that extensions of deadlines under the Purchase

Agreement were agreed upon.
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11. Further, the delays in closing were attributable to changes in the anticipated

source of funds that Defendant would use to finance the transaction. Pursuant to a non-

disclosure agreement executed by Defendant and Eldredge, Defendant provided significant

information to Eldredge, including information about its expected sources of funds needed

finance the Purchase Agreement. Additionally, Defendant informed Eldredge that Defendant’s

source of funds was contingent on future payment of certain contracts which remained subject to

regulatory review and approval. Eldredge continued to represent through its agent that Eldredge

was flexible, that it maintained back-up offers for the sale, and that it wished to continue working

with Defendant to complete the transaction.

12. As recently as January 2019, Eldredge continued to work with Defendant toward

successful completion of the transaction despite various setbacks in Defendant’s ability to close

the transaction. Specifically, Eldredge recommended and provided an introduction of Defendant

to a firm that might be able to provide bridge financing to allow Defendant to close the

transaction under the Purchase Agreement. Defendant engaged the recommended firm and, as

an accommodation, offered to pay any costs Eldredge incurred due to the delayed closing.

Shortly thereafter, Eldredge abruptly indicated that the transaction contemplated by the Purchase

Agreement was terminated and that Defendant’s funds held in escrow would not be returned.

13. During the time between execution of the Purchase Agreement and Eldredge’s

termination, Eldredge represented to Defendant many times that Eldredge was “flexible” and

maintained back-up offers to the extent Defendant would not be able to close the Transaction.

During this time, Eldredge delayed repairs to the property at issue and refused to mitigate

termites or remove certain staging items as it wanted to continue to maintain alternative

transactions. Defendant would not have proceeded to work with Eldredge if there had not been

an expectation, influenced by Eldredge’s reassurances and representations to Defendant, that

Defendant would receive its deposit back if Eldredge decided to take an alternate transaction.

14. Additionally, Eldredge breached the terms of the Purchase Agreement by failing

to perform its obligations related to inspections, repairs, and closing.
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A. Notice of the Adversary Proceeding

15. I first became aware of the Adversary Proceeding in March 2019 when a public

internet reference to Defendant being party to litigation was brought to my attention in

connection with an unrelated transaction. Upon further investigation and a search of Defendant’s

records, including a search for any reference to any entity named “Woodbridge,” I discovered

that an email regarding the Adversary Proceeding from an unknown sender identified as

“Laskin” was received on February 12, 2019 (the “Laskin Email”). Because the Laskin Email

was unsolicited and from an unknown sender, I did not read, notice, or forward the Laskin Email.

Accordingly, no one employed by Defendant or authorized to receive notice on behalf of

Defendant read or received notice of anything transmitted in the Laskin Email. It is my standard

practice to not read or to delete unsolicited emails from unknown senders.

16. Thereafter, I contacted an attorney for a referral to a California real estate

attorney, because the Adversary Proceeding relates to a real estate transaction between

Defendant and Eldredge Investments, LLC regarding real estate located in California.

17. Thereafter, on or about March 27, 2019, I received an email from

EpiqNoticing@epiqglobal.com (“Epiq”) indicating that Epiq Noticing was the servicing agent

for the bankruptcy cases of the “Woodbridge Group of Companies, LLC” and that new lawyers

were substituting in as Plaintiffs’ counsel in the Adversary Proceeding. Prior to March 27, 2019,

I did not receive any notices from Epiq or any person representing Woodbridge Group of

Companies, LLC related to the Woodbridge bankruptcy cases or the Adversary Proceeding,

whether by email or otherwise.

18. I was in the process of reaching out to attorneys to represent Defendant in

connection with the Purchase Agreement dispute and the Adversary Proceeding when I received

the initial Epiq notice on March 27, 2019. I formally retained counsel on or about March 29,

2019 to represent Defendant in connection with the Adversary Proceeding.

19. On March 28, 2019, I received a second email from Epiq concerning the Request

for Entry of Default Against the Defendant [Adv. D.I. 10] filed by the Plaintiffs.

Case 19-50102-BLS    Doc 17-1    Filed 04/15/19    Page 5 of 7



{BAY:03486204v4} 6

20. On April 1, 2019, I received a third email from Epiq containing a copy of the

Default Judgment Motion. Immediately thereafter, Defendant’s counsel prepared and sent an

email to counsel for the Plaintiffs regarding the Adversary Proceeding and requesting an

extension of time to become familiar with the case, retain Delaware counsel, and prepare a

response.

21. On April 2, 2019, I received a copy of the response sent by Plaintiffs’ counsel to

Defendant’s counsel, indicating that the request for an extension would not be granted.

22. Also on April 2, 2019, Defendant received a Service of Process transmittal from

CT Corporation, Defendant’s registered agent, providing copies of documents related to the

Woodbridge action.

23. The communications between Defendant’s counsel and Plaintiffs’ counsel on

April 1–2, 2019 were the first and only communications between the Plaintiffs and Defendant or

any representative of Defendant.

24. I did not receive a copy of the Complaint or the Summons by U.S. mail or any

other type of delivery. I am not aware of any copies of the Complaint or the Summons being

received by any other employees at Defendant’s Offices or elsewhere.

25. I did not receive notice from CT Corporation, Defendant’s registered agent, that

the Complaint and Summons were served or otherwise received by CT Corporation on behalf of

Defendant until a transmittal regarding the Adversary Proceeding was received on April 2,

2019—a day after the Default Judgment Motion was filed and after Plaintiffs’ counsel denied the

request for additional time to respond in the Adversary Proceeding.

26. If I had known about the Complaint and the Answer Deadline earlier, I would

have retained counsel to timely file a response on Defendant’s behalf.
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From: "Smelko, William A." <bill.smelko@procopio.com<mailto:bill.smelko@procopio.com>>
Date: April 1, 2019 at 2:22:22 PM PDT
To: "'sbeach@ycst.com<mailto:sbeach@ycst.com>'" <sbeach@ycst.com<mailto:sbeach@ycst.com>>,
"'emorton@ycst.com<mailto:emorton@ycst.com>'" <emorton@ycst.com<mailto:emorton@ycst.com>>,
"'mneiburg@ycst.com<mailto:mneiburg@ycst.com>'" <mneiburg@ycst.com<mailto:mneiburg@ycst.com>>,
"'ibambrick@ycst.com<mailto:ibambrick@ycst.com>'" <ibambrick@ycst.com<mailto:ibambrick@ycst.com>>
Cc: "'kklee@ktbslaw.com<mailto:kklee@ktbslaw.com>'" <kklee@ktbslaw.com<mailto:kklee@ktbslaw.com>>,
"'mtuchin@ktbslaw.com<mailto:mtuchin@ktbslaw.com>'" <mtuchin@ktbslaw.com<mailto:mtuchin@ktbslaw.com>>,
"'dfidler@ktbslaw.com<mailto:dfidler@ktbslaw.com>'" <dfidler@ktbslaw.com<mailto:dfidler@ktbslaw.com>>,
"'JWeiss@ktbslaw.com<mailto:JWeiss@ktbslaw.com>'" <JWeiss@ktbslaw.com<mailto:JWeiss@ktbslaw.com>>
Subject: REQUEST FOR EXTENSION Woodbridge v. Monsoon Blockchain Storage ADV 19-50102

Hello:
Very sorry to bother all of you with this request, but the client (defendant’s principal) just walked in the e-door and
phone door.
I please request a brief three-week extension of time to respond to the Adversary Complaint in Adversary Number 19-
50102 - - - I am becoming familiar with the facts and am trying to obtain Delaware counsel.
Moreover, I see where Sealing Application was made, something which further complicates the response evaluation
and preparation. Finally, if at all possible, could I please have this time to provide a response from my client that would
not jeopardize the sealing request and would also get Delaware Counsel more directly involved and knowledgeable.
Please let me know if this is acceptable and who among the eight of you all needs to be kept in this particular loop.
Thanks in advance,
Bill Smelko

WILLIAM A. SMELKO
OF COUNSEL
▬
P. 619.525.3834 | F. 619.744.5447 | bill.smelko@procopio.com<mailto:bill.smelko@procopio.com>
525 B STREET, SUITE 2200, SAN DIEGO, CA 92101 View Profile<http://www.procopio.com/attorneys/view/william-
smelko> |
LinkedIn<https://www.linkedin.com/company/53173?trk=vsrp_companies_res_name&trkInfo=VSRPsearchId%3A36816
1981441906681597%2CVSRPtargetId%3A53173%2CVSRPcmpt%3Aprimary> |
procopio.com<http://www.procopio.com/>
[cid:image001.jpg@01D4E894.8BAA61B0]<http://www.procopio.com/>

mailgw01.procopio.com made the following annotations
---------------------------------------------------------------------
Mon Apr 01 2019 16:21:35
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This is an email from Procopio, Cory, Hargreaves & Savitch LLP, Attorneys at Law. This email and any attachments hereto
may contain information that is confidential and/or protected by the attorney-client privilege and attorney work product
doctrine. This email is not intended for transmission to, or receipt by, any unauthorized persons. Inadvertent disclosure
of the contents of this email or its attachments to unintended recipients is not intended to and does not constitute a
waiver of attorney-client privilege or attorney work product protections. If you have received this email in error,
immediately notify the sender of the erroneous receipt and destroy this email, any attachments, and all copies of same,
either electronic or printed. Any disclosure, copying, distribution, or use of the contents or information received in error
is strictly prohibited.
---------------------------------------------------------------------
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From: "Robert J. Pfister" <RPfister@KTBSLAW.com<mailto:RPfister@KTBSLAW.com>>
Date: April 2, 2019 at 11:30:29 AM PDT
To: "bill.smelko@procopio.com<mailto:bill.smelko@procopio.com>"
<bill.smelko@procopio.com<mailto:bill.smelko@procopio.com>>
Subject: RE: REQUEST FOR EXTENSION Woodbridge v. Monsoon Blockchain Storage ADV 19-50102

Dear Mr. Smelko,

Your email below was forwarded to me for response. The complaint in the above-referenced adversary proceeding was
filed and served on February 12, 2019, and an answer or other response was due 30 days thereafter. When no answer
or other response was timely filed, the plaintiffs requested entry to default, which the Clerk entered. Following entry of
default, the plaintiffs moved for a default judgment. That motion is currently pending, and the response deadline is
April 15, 2019. I have attached copies of the request for entry of default, the Clerk’s entry of default, and the motion for
default judgment.

Your email below requests a three-week extension of time to respond to the complaint. As the foregoing indicates,
however, the deadline for a response to the complaint has already passed, a default has been entered, and a motion for
default judgment is pending before the Court. Accordingly, we are unable to agree to your requested extension.

Finally, your email below notes that a sealing application was made. That is correct: one exhibit to the complaint was a
letter that your client marked as “Confidential,” and as such, out of an abundance of caution, we sought leave to file the
exhibit under seal. The Court denied that motion, however, and ordered that the exhibit be filed on the public docket.
We complied with the Court’s order. I have attached the Court’s order and the as-filed public exhibit.

Kindly contact me if you have any further questions. Thank you.

Regards,

Robert J. Pfister
KLEE, TUCHIN, BOGDANOFF & STERN LLP
1999 Avenue of the Stars, 39th Floor
Los Angeles, California 90067
Telephone: (310) 407-4000 Fax: (310) 407-9090
Direct: (310) 407-4065
mail: RPfister@ktbslaw.com<mailto:RPfister@ktbslaw.com> web: http://www.ktbslaw.com<http://www.ktbslaw.com/>

This e-mail message is intended only for the personal use of the recipient(s) named above. This message may be an
attorney-client communication and/or include attorney work product privileged material, and as such is privileged and
confidential. If you are not an intended recipient, you may not review, copy or distribute this message. If you have
received this communication in error, please notify us immediately by e-mail and delete the original message.
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From: Smelko, William A. <bill.smelko@procopio.com<mailto:bill.smelko@procopio.com>>
Sent: Monday, April 1, 2019 2:22 PM
To: 'sbeach@ycst.com<mailto:sbeach@ycst.com>' <sbeach@ycst.com<mailto:sbeach@ycst.com>>;
'emorton@ycst.com<mailto:emorton@ycst.com>' <emorton@ycst.com<mailto:emorton@ycst.com>>;
'mneiburg@ycst.com<mailto:mneiburg@ycst.com>' <mneiburg@ycst.com<mailto:mneiburg@ycst.com>>;
'ibambrick@ycst.com<mailto:ibambrick@ycst.com>' <ibambrick@ycst.com<mailto:ibambrick@ycst.com>>
Cc: Kenneth N. Klee <kklee@ktbslaw.com<mailto:kklee@ktbslaw.com>>; Michael L. Tuchin
<mtuchin@ktbslaw.com<mailto:mtuchin@ktbslaw.com>>; David A. Fidler
<DFidler@KTBSLAW.com<mailto:DFidler@KTBSLAW.com>>; Jonathan M. Weiss
<JWeiss@KTBSLAW.com<mailto:JWeiss@KTBSLAW.com>>
Subject: REQUEST FOR EXTENSION Woodbridge v. Monsoon Blockchain Storage ADV 19-50102

Hello:
Very sorry to bother all of you with this request, but the client (defendant’s principal) just walked in the e-door and
phone door.
I please request a brief three-week extension of time to respond to the Adversary Complaint in Adversary Number 19-
50102 - - - I am becoming familiar with the facts and am trying to obtain Delaware counsel.
Moreover, I see where Sealing Application was made, something which further complicates the response evaluation
and preparation. Finally, if at all possible, could I please have this time to provide a response from my client that would
not jeopardize the sealing request and would also get Delaware Counsel more directly involved and knowledgeable.
Please let me know if this is acceptable and who among the eight of you all needs to be kept in this particular loop.
Thanks in advance,
Bill Smelko

WILLIAM A. SMELKO
OF COUNSEL
▬
P. 619.525.3834 | F. 619.744.5447 | bill.smelko@procopio.com<mailto:bill.smelko@procopio.com>
525 B STREET, SUITE 2200, SAN DIEGO, CA 92101 View Profile<http://www.procopio.com/attorneys/view/william-
smelko> |
LinkedIn<https://www.linkedin.com/company/53173?trk=vsrp_companies_res_name&trkInfo=VSRPsearchId%3A36816
1981441906681597%2CVSRPtargetId%3A53173%2CVSRPcmpt%3Aprimary> |
procopio.com<http://www.procopio.com/>
<http://www.procopio.com/>

mailgw01.procopio.com made the following annotations
---------------------------------------------------------------------
Tue Apr 02 2019 13:44:55

This is an email from Procopio, Cory, Hargreaves & Savitch LLP, Attorneys at Law. This email and any attachments hereto
may contain information that is confidential and/or protected by the attorney-client privilege and attorney work product
doctrine. This email is not intended for transmission to, or receipt by, any unauthorized persons. Inadvertent disclosure
of the contents of this email or its attachments to unintended recipients is not intended to and does not constitute a
waiver of attorney-client privilege or attorney work product protections. If you have received this email in error,
immediately notify the sender of the erroneous receipt and destroy this email, any attachments, and all copies of same,
either electronic or printed. Any disclosure, copying, distribution, or use of the contents or information received in error
is strictly prohibited.
---------------------------------------------------------------------
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CERTIFICATE OF SERVICE

I, Evan T. Miller, hereby certify that on this 15th day of April, 2019, I caused copies

of the Defendant’s Objection to Plaintiffs’Motion for Default Judgment to be served

on the following party in the manner indicated:

Via Hand Delivery:
Pachulski Stang Ziehl & Jones LLP
Richard M. Pachulski
Andrew W. Caine
Bradford J. Sandler
Colin R. Robinson
919 North Market Street, 17th Floor
P.O. Box 8705
Wilmington, DE 19801

Via First Class Mail:
Klee, Tuchin, Bogdanoff & Stern LLP
Kenneth N. Klee
Michael L. Tuchin
David A. Fidler
Jonathan M. Weiss
1999 Avenue of the Stars, 39th Floor
Los Angeles, California 90067

/s/ Evan T. Miller
Evan T. Miller (No. 5364)
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