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ALSTON & BIRD LLP
Martin G. Bunin
Craig E. Freeman
90 Park Avenue
New York, New York 10016
Tel: (212) 210-9400
Fax: (212) 210-9444

Proposed Counsel to the Official Committee of Unsecured Creditors

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
---------------------------------------------------------------x

:
In re: : Chapter 11

:
SOUND SHORE MEDICAL CENTER OF :
WESTCHESTER, et al., : Case No. 13-22840

:
Debtors. : (Jointly Administered)

:
---------------------------------------------------------------x

OBJECTION OF OFFICIAL COMMITTEE OF UNSECURED
CREDITORS TO DEBTORS’ MOTION FOR ENTRY OF INTERIM AND
FINAL ORDERS (I) AUTHORIZING DEBTORS (A) TO OBTAIN POST-
PETITION SECURED, SUPERPRIORITY FINANCING PURSUANT TO

11 U.S.C. §§ 105, 361, 362, 363; (II) GRANTING ADEQUATE PROTECTION
TO PRE-PETITION SECURED CREDITORS PURSUANT TO 11 U.S.C. §§

361, 362, 363 AND 364; AND (III) SCHEDULING A FINAL HEARING
PURSUANT TO BANKRUPTCY RULES 4001(B) AND 4001(C)

1 The Committee’s deadline to object to the DIP Motion was extended by agreement with the Debtors to
June 20, 2013.
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The Official Committee of Unsecured Creditors (the “Committee”) of Sound Shore

Medical Center of Westchester and its affiliated debtors and debtors in possession (the

“Debtors”) hereby submits this objection to the Debtors’ Motion for Entry of Interim and Final

Orders (I) Authorizing Debtors (A) to Obtain Post-Petition Secured, Superpriority Financing

Pursuant to 11 U.S.C. §§ 105, 361, 362, 363; (II) Granting Adequate Protection to Pre-Petition

Secured Creditors Pursuant to 11 U.S.C. §§ 361, 362, 363 and 364; and (III) Scheduling a Final

Hearing Pursuant to Bankruptcy Rules 4001(b) and 4001(c) (Docket No. 16; the “DIP Motion”),

and in support thereof respectfully submits as follows:

Procedural Background

1. On May 29, 2013 (the “Petition Date”), the Debtors filed voluntary petitions for

relief under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”).

2. On May 29, 2013, the Debtors filed the DIP Motion.

3. On May 31, 2013, the Court entered the Interim Order (I) Authorizing Debtors

(A) To Obtain Post-Petition Secured, Superpriority Financing Pursuant to 11 U.S.C. §§ 105,

361, 362,363; (II) Granting Adequate Protection to Pre-Petition Secured Creditors Pursuant to

11 U.S.C. §§ 361, 362, 363 and 364; And (III) Scheduling a Final Hearing Pursuant to

Bankruptcy Rules 4001(b) and 4001(c) (Docket No. 39; the “Interim DIP Order”). Among other

things, the Interim DIP Order provided, on an interim basis, that MidCap Financial, LLC

(“MidCap”), will serve as the DIP Lender.2

4. On June 10, 2013, the United States Trustee appointed the Committee (Docket

No. 67).

2 Capitalized terms not otherwise defined herein have the meaning ascribed to them in the Interim DIP
Order or DIP Motion, as applicable.
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Objection

5. Post-petition financing should only be approved if its terms are not overreaching

or excessively favorable to the proposed lender. See, e.g., In re Ames Dept. Stores, Inc.,

115 B.R. 34, 40-41 (Bankr. S.D.N.Y. 1990); In re Tenney Village Co., Inc., 104 B.R. 562, 568

(Bankr. D.N.H. 1989). That is, the Court should not approve proposed post-petition financing if

it is not in the best interests of the general creditor body but rather favors a particular creditor to

the detriment of other parties in interest. See A&K Endowment, Inc. v. Gen. Growth Props., Inc.

(In re Gen. Growth Props., Inc.), 423 B.R. 716, 725 (S.D.N.Y. 2010) (quoting In re Ames,

115 B.R. at 39 (“[P]roposed financing will not be approved where it is apparent that the purpose

of the financing is to benefit a creditor rather than the estate.”)).

6. In addition, any proposed financing must be “fair, reasonable, and adequate under

the circumstances.” In re Ames, 115 B.R. at 39 (internal quotation omitted); see also, e.g., In re

Gen. Growth Props., Inc., 412 B.R. 122, 127 (Bankr. S.D.N.Y. 2009) (finding that the “terms of

the borrowings and other financial accommodations authorized hereby are fair and reasonable

under the circumstances”).

7. MidCap and the Debtors have not yet filed a proposed order approving the DIP

Credit Agreement on a final basis (a “Final DIP Order”). However, the Committee identified

numerous objections to the terms of the Interim DIP Order and related DIP financing documents:

(A) MidCap should not be permitted to “roll-up” the Prepetition Revolving Loan

Obligations into the DIP Revolving Facility.

(B) The right of the Court to unwind the proposed roll-up should be expressly

reserved in the event the Prepetition Revolving Loan is determined to be

undersecured as of the Petition Date.
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(C) The period to challenge the MidCap Prepetition Liens and the MidCap

Prepetition Debt proposed by the Interim DIP Order is only sixty (60) days,

and in light of the scope and complexity of the liens at issue, the Committee

submits that the Challenge Period should be, at a minimum, ninety (90) days.

Further, the Final DIP Order should provide that the Committee is granted

standing to file and prosecute Challenges.

(D) The Interim DIP Order provides that $50,000 of the proceeds of DIP

Financing, DIP Collateral or Carve Out can be used by the Committee to

investigate and challenge the liens and claims of secured creditors other than

MidCap as prepetition lender. The Committee understands that the Final DIP

Order will be revised so that this provision properly applies to just the

Committee’s investigation and Challenge of the MidCap Prepetition Liens and

the MidCap Prepetition Debt. In any event, the Committee submits that this

amount is inadequate and that a minimum of $90,000 should be allocated for

the Committee’s investigation and prosecution of any Challenge.

(E) The filing of a Challenge should not constitute an Expiration Date that

terminates the DIP Financing.

(F) The Committee should be provided with a reasonable opportunity to object to

any updated Budget.

(G) Any avoided liens should be treated in accordance with section 551 of the

Bankruptcy Code.
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(H) The Final DIP Order should clarify that the payment of postpetition interest on

the Prepetition Term Loan is subject to being unwound if the Prepetition Term

Loan is found not to be oversecured or is otherwise successfully challenged.

(I) Any provision (including, but not limited to, Events of Default) in the DIP

Documents that are based on or require the payment in full of the MidCap

Prepetition Debt should be subject to the Committee’s Challenge rights.

(J) The Debtors should not be barred from seeking this Court’s authority to use

cash collateral upon the occurrence of an Event of Default and the Court

should have discretion to limit MidCap’s exercise of remedies in such

circumstances.

(K) The proposed DIP Financing also includes a cross-collateralization provision

whereby the postpetition collateral securing the DIP Revolving Facility would

also serve as collateral for all of MidCap’s Prepetition Loans. Cross-

collateralization is generally disfavored and is inappropriate in these

circumstances. Thus, this proposed term of the DIP Financing must be struck.

(L) The Interim DIP Order indicates that certain of MidCap’s prepetition

indemnification claims will be transformed into postpetition DIP claims.

Such provisions are inappropriate and must be removed.

(M) The Interim DIP Order contains a finding that the MidCap Prepetition Debt is

oversecured. This should simply be a stipulation by the Debtors subject to

challenge by other parties-in-interest.

8. The Committee has engaged in discussions with the Debtors and MidCap to try to

resolve the objections. Indeed, the parties have already resolved certain of the objections as
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indicated below. The Committee will present any unresolved objections to the Court at the

hearing on the DIP Motion.

A. MidCap Should Not Be Permitted To Roll-Up The Prepetition Revolving
Loan Obligations Into The DIP Revolving Facility.

9. Under the terms of the proposed DIP Revolving Facility, MidCap will make a

total of $33 million dollars available to the Debtors, including a $23 million revolving line of

credit and a $10 million term loan. See DIP Motion ¶ 47. However, the proposed DIP Financing

also requires that the DIP funds be used to pay off, or “roll-up,” the “Prepetition Revolving Loan

Obligations owing to MidCap Funding,” which equals $16.2 million. Thus, the proposed DIP

Financing results in $16.8 million in new money for the Debtors’ estates.

10. While not forbidden, roll-up provisions are not favored in chapter 11 cases. See

In re Caccamise, No. 09-17165-SSM, 2009 Bankr. LEXIS 4174, at *10-11 (Bankr. E.D. Va.

Dec. 22, 2009). Indeed, the inclusion of a roll-up provision in a motion to obtain credit is a

material provision that must be disclosed pursuant to Local Rule 4001-2 of the Local Rules for

the United States Bankruptcy Court for the Southern District of New York (the “Local Rules”).

Here, the proposed roll-up of the MidCap Prepetition Revolving Loan Obligations excessively

prefers MidCap over other creditors and should not be approved. The Committee understands

that the contract interest rate on the Prepetition Revolving Loan Obligations is 7%. Meanwhile,

the interest rate under the proposed DIP Revolving Facility is effectively 10%.3 MidCap’s

counsel has indicated that the interest rate has been reduced to 9.5%. Even with this reduction,

the Debtors would be paying at least an additional 2.50% of interest on the $16.2 million

attributable to the Prepetition Revolving Loan.

3 The interest rate is calculated based on the London Interbank Offer Rate (“LIBOR”), subject to a floor of
2.5%, plus 7.5% and is reset monthly. See DIP Motion ¶ 50. Since the current LIBOR rate is below 2.5%, the floor
applies, and the effective interest rate would be 10%.
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11. MidCap may suggest to the Court that the proposed interest rate does not

prejudice the Debtors because the Debtors were already paying the default rate of interest of 10%

on the MidCap Prepetition Revolving Loan Obligations prior to the Debtors’ bankruptcy filings.

However, it is well-established that secured creditors, even if they are found to be oversecured

and entitled to postpetition interest under section 506(b) of the Bankruptcy Code, are not entitled

to postpetition interest at the default rate absent rare circumstances. See Katzenstein v. VIII

SV5556 Lender, LLC (In re St. Vincent’s Catholic Med. Ctrs. of N.Y.), 440 B.R. 587, 598 (Bankr.

S.D.N.Y. 2010); In re Solutia Inc., 379 B.R. 473, 486 (Bankr. S.D.N.Y. 2007). The following

factors are relevant in determining an appropriate postpetition rate of interest on an oversecured

claim: “(1) the difference between the default and non-default rates; (2) the reasonableness in

the rate differential; (3) the relative distribution rights of other creditors, and whether

enforcement of the higher rate will do injustice to the concept of equitable distribution of the

estate’s assets; and (4) the purpose of the higher interest rate (i.e. whether it was designed to

compensate the creditor for loss or a disguised penalty).” In re Liberty Warehouse Assocs. Ltd.

P’ship., 220 B.R. 546, 549 (Bankr. S.D.N.Y. 1998).

12. MidCap has not shown that it would be entitled to postpetition interest at the

default rate, and there is no indication that MidCap would be entitled to a default rate of interest

postpetition under this analysis. The proposed DIP Revolving Facility thus provides much more

favorable terms for MidCap with respect to its prepetition debt, and it unfairly prefers MidCap

over other creditors of the Debtors’ estates. Such preferential treatment is inappropriate and

should not be approved.

13. The Committee further objects to the proposed roll-up on the basis that the related

fees are excessive and inappropriate. The proposed DIP Revolving Facility requires the Debtors
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to pay “(i) a collateral management fee of 1.20% per annum on the average outstanding balance

of the Revolving Loans (which shall not be less than the Minimum Balance[)], (ii) an unused line

fee equal to 0.50% per annum on the average unused portion of the Revolving Loan

Commitment; (iii) a non-refundable origination fee equal to the 1.0% of the Revolving Loan

Commitment; (iv) a fully earned exit fee due upon the indefeasible payment in full of all

Obligations equal to 2.0% of the Revolving Loan Commitment; (v) costs and expenses

(including the fees of counsel and other professionals) in connection with the negotiation,

preparation, approval and closing of the DIP Documents and the enforcement of any rights

thereunder; and (iv) the fees and expenses of [DIP] Agent’s audits, wire fees and late charges.”

DIP Motion ¶ 50(c). The DIP Revolving Facility contemplates the payment of these fees based

on not just the $6.8 million in new money under the DIP Revolving Facility but also on the $16.2

million attributable to the Prepetition Revolving Loan being rolled-up. This is inappropriate

because DIP loan fees should only be charged in connection with new DIP financing money

being loaned to the Debtors. Here, MidCap is seeking to pay itself substantial fees for funds

utilized to pay itself off while converting its Prepetition Revolving Loan to a more secure

postpetition loan secured by postpetition and additional collateral. Moreover, the Committee

understands that MidCap has already received an exit fee on account of the Prepetition

Revolving Loan in the amount of $600,000. Yet, the DIP Revolving Facility seeks another exit

fee in the amount of 2% on both the $16.2 million attributable to the Prepetition Revolving Loan

and the $6.8 million in new money. Thus, the Debtors would be paying a total of $924,000

($600,000 for the already-paid exit fee plus $324,000 (2% of $16.2 million) for the additional

exit fee proposed by the DIP Revolving Facility) on account of the Prepetition Revolving Loan,

in addition to the other fees. These fees are excessive and inappropriate and should not be

13-22840-rdd    Doc 97    Filed 06/20/13    Entered 06/20/13 21:45:41    Main Document   
   Pg 8 of 19



8
LEGAL02/34200474v7

approved by the Court. These fees also illustrate the substantial degree to which the proposed

roll-up prefers MidCap and prejudices other creditors. Accordingly, the Committee submits that

the roll-up should not be approved.

B. The Right of the Court to Unwind the Roll-Up Should Be Expressly
Reserved in the Event the Prepetition Revolving Loan Is Determined to be
Undersecured as of the Petition Date.

14. Local Rule 4001-2(k)(3) provides, “A proposed order approving . . . a rollup shall

include language that reserves the right of the Court to unwind, after notice and hearing, . . . the

paydown of the prepetition debt . . . in the event that there is a timely and successful challenge

to the validity, enforceability, extent, perfection, or priority of the prepetition lender’s claims or

liens, or a determination that the prepetition debt was undersecured as of the petition date, and

the . . . rollup unduly advantaged the lender.” Thus, pursuant to Local Rule 4001-2(k)(3), the

Court’s right to unwind any roll-up authorized by the Final DIP Order should be expressly

reserved, not only if a challenge to the validity, enforceability, extent, perfection, or priority of

MidCap’s Prepetition Liens is successful, but also if the Court determines that the prepetition

debt was undersecured as of the Petition Date. As drafted, paragraph 41 of the Interim DIP

Order does not expressly reserve the Court’s right to unwind the roll-up if the Court determines

that the MidCap Prepetition Debt was undersecured as of the Petition Date. We understand

MidCap will be addressing this point in the Final DIP Order.

C. In Light of the Scope and Complexity of the Liens at Issue, the Committee
Submits that the Challenge Period Should be, at a Minimum, Ninety (90)
Days. Further, the Final DIP Order Should Provide that the Committee is
Granted Standing to File and Prosecute Challenges.

15. As is customary, the Interim DIP Order provides the Committee with authority to

investigate and, if necessary, challenge the acknowledgements, admissions, and confirmations of

the Debtors set forth in the Interim DIP Order regarding the extent, validity, enforceability,
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perfection, or priority of the MidCap Prepetition Liens and the MidCap Prepetition Debt. See

Interim DIP Order at 17. However, the Interim DIP Order only provides the Committee with a

period of 60 days from the entry of a final order approving the proposed DIP Credit Agreement

to bring such a Challenge.

16. In light of the scope of the liens and the complexity of these cases, the Committee

submits that 60 days is an unreasonably short Challenge Period. As set forth in the Affidavit of

John Spicer Pursuant to Local Bankruptcy Rule 1007-2 and In Support Of First Day Motions

(Docket No. 18; the “Spicer Affidavit”), the Debtors have a complex capital structure and

significant prepetition indebtedness. See Spicer Affidavit ¶¶ 43-55. The Committee believes

that a Challenge Period of at least 90 days is necessary here, assuming that the Committee is

granted automatic standing (as described below) to prosecute any Challenge.

17. Furthermore, the Interim DIP Order fails to grant the Committee standing to bring

any necessary Challenges, which further compresses the Challenge Period as the Committee

would need to seek and gain approval from the Bankruptcy Court prior to initiating any

Challenge. The Committee should be explicitly granted standing to challenge the MidCap

Prepetition Liens and the MidCap Prepetition Debt during the Challenge Period. Under the

Interim DIP Order, the Debtors waive their right to challenge the MidCap Prepetition Liens and

the MidCap Prepetition Debt, and thus the Committee is clearly the best situated party to bring

any Challenge to the MidCap Prepetition Liens and the MidCap Prepetition Debt if its

investigation of such liens and claims uncovers any issues. Absent explicit standing for the

Committee to bring forth appropriate Challenges, the Committee would be forced to submit a

motion to obtain standing prior to asserting a Challenge to MidCap’s Prepetition Liens. See In re

STN Enterprises, 779 F.2d 901, 904 (2d Cir. 1985) (“[C]ourts have allowed creditors’
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committees to initiate proceedings only when the trustee or debtor in possession unjustifiably

failed to bring suit or abused its discretion in not suing to avoid a preferential transfer. We agree

with these bankruptcy courts that 11 U.S.C. §§ 1103(c)(5) and 1109(b) imply a qualified right for

creditors’ committees to initiate suit with the approval of the bankruptcy court.”). Requiring the

Committee to obtain standing during the already brief Challenge Period would unnecessarily

waste estate resources. The Committee understands that MidCap has agreed to add to the Final

DIP Order language providing the Committee with such standing.

D. A Minimum of $90,000 Should Be Allocated for the Committee to
Investigate and Challenge the MidCap Prepetition Liens and the MidCap
Prepetition Debt.

18. The Interim DIP Order provides, “[T]he Committee and its professionals may use

the proceeds of the DIP Financing, DIP Collateral or Carve Out to investigate the liens and

claims of the Secured Creditors, the DIP Lender, and the DIP Agent and, subject to any

applicable law with respect to standing4, commence and prosecute any related proceedings as a

representative of the Debtors’ estates at an aggregate expense for such investigation and

prosecution not to exceed $50,000.” Interim DIP Order ¶ 30. This provision, as written, applies

only to the Committee’s investigation and challenge of the liens of secured creditors other than

MidCap as prepetition lender. The Committee understands that the Final Order will be revised

so that this provision only applies to the Committee’s investigation and Challenge of the MidCap

Prepetition Liens and MidCap Prepetition Debt. The Committee submits that a minimum of

$90,000 is a more appropriate amount to allocate to such an investigation and prosecution.

4 The Committee understands the “subject to any applicable law with respect to standing” clause will be
removed in the Final DIP Order since MidCap has agreed to grant the Committee standing to file and prosecute
Challenges.
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E. The Filing of a Challenge Should Not Constitute an Expiration Date That
Terminates the DIP Financing.

19. Paragraph 23 of the Interim DIP Order currently provides, “On the Expiration

Date, all DIP Obligations shall be immediately due and payable, and all commitments to extend

credit with respect to the DIP Financing will terminate.” Under the Interim DIP Order,

“Expiration Date” is defined as the earlier of, among other dates, “the date of the filing of any

Challenges . . . .” See Interim DIP Order ¶ 5. Thus, pursuant to the Interim DIP Order, if a party

in interest files a Challenge, all DIP Obligations would become due and payable. Together, these

provisions form an inappropriate deterrent to the filing of a Challenge by the Committee. The

Committee’s review of the priority, extent, and validity of the MidCap Prepetition Liens and the

MidCap Prepetition Debt is integral to this process as the Debtors have disavowed their rights to

do so. These provisions must be revised so that the filing of a Challenge does not cause all DIP

Obligations to become immediately due and payable to the detriment of the Debtors’ estates

upon the mere filing of a Challenge.

F. The Committee Should Be Given a Reasonable Opportunity to Object to
Any Updated Budget.

20. Paragraph 17 of the Interim DIP Order provides, “The Debtors shall update the

Budget as provided in the DIP Documents . . . with delivery to the DIP Agent in accordance with

the DIP Documents, with copies to be provided to the counsel to [Montefiore Medical Center],

[the Committee], the Secured Creditors and the U.S. Trustee within one (1) business day.” The

Committee should also have the right to object to such proposed updated Budget within a

reasonable time. Creditors’ committees and/or affected creditors are typically granted such an

objection period by bankruptcy courts in this district. See, e.g., In re MF Global Holdings, Ltd.,

No. 11-15059 [Docket No. 275] (Bankr. S.D.N.Y. Dec. 14, 2011) (affording creditor opportunity
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to object in writing within six days of receipt of proposed cash collateral budget); In re Borders

Group, Inc., No. 11-10614 [Docket No. 404] (Bankr. S.D.N.Y. Mar. 16, 2011) (ordering that the

budget, as updated, would be delivered to the committee, and that the committee and the U.S.

Trustee would have three business days to object to amendments, modifications or supplements

to the DIP Loan Documents with such objection to be resolved by the Court, if necessary); In re

North Gen. Hosp., No. 10-13553 [Docket No. 103] (Bankr. S.D.N.Y. August 3, 2010) (ordering

that “the Debtors shall provide the Committee and U.S. Trustee with notice of any proposed

amendment, supplement, extension, or other modification to the DIP Budget and the Committee

and U.S. Trustee shall have an opportunity to object thereto within five (5) business days of such

notice”). The Committee will be working with the Debtors to include agreed language in the

Final DIP Order to address this objection.

G. Any Avoided Liens Should Be Treated in Accordance With Section 551 of
the Bankruptcy Code.

21. The final sentence of paragraph 10 of the Interim DIP Order provides, “No lien or

interest avoided and preserved for the benefit of any estate pursuant to section 551 of the

Bankruptcy Code shall be made pari passu with or senior to the DIP Loans.” Similar language is

found at the end of paragraph 12 of the Interim DIP Order with respect to Adequate Protection

Liens. However, to the extent any liens against the Debtors are avoided, such liens should be

preserved for the benefit of the estate in accordance with section 551 of the Bankruptcy Code.

Section 551 of the of Bankruptcy Code provides, “Any transfer avoided under section 522, 544,

545, 547, 548, 549, or 724(a) of this title, or any lien void under section 506(d) of this title, is

preserved for the benefit of the estate but only with respect to property of the estate.”

22. The provisions in paragraphs 10 and 12 of the Interim DIP Order are an attempt to

circumvent section 551 of the Bankruptcy Code which is meant to preserve liens for the benefit
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of the estates. MidCap has thus far agreed to limit these provisions in paragraphs 10 and 12 of

the Interim DIP Order to only the avoidance of the PBGC Lot Mortgages, PBGC MVH Lien,

MVH Tax Lien or SSMC Tax lien. However, the Committee submits that any limitation on the

applicability of the plain language of section 551 of the Bankruptcy Code is inappropriate and

that the provisions must be removed in their entirety.

H. The Final DIP Order Should Clarify that the Payment of Postpetition
Interest on the Prepetition Term Loan is Subject to Being Unwound if the
Prepetition Term Loan is Found not to be Oversecured or is Otherwise
Successfully Challenged.

23. The first sentence of paragraph 8 of the Interim DIP Order provides, “The Debtors

shall pay to the DIP Agent and MidCap Funding, on account of the Prepetition Term Loan,

principal and interest as provided in the DIP Documents and in accordance with the procedures

set forth herein.” Thus, the Interim DIP Order provides for the payment of postpetition interest

on account of the Prepetition Term Loan despite the fact that it is still subject to Challenge by the

Committee. Only oversecured creditors may be paid postpetition interest. See 11 U.S.C.

§ 506(b) (“To the extent that an allowed secured claim is secured by property the value of which

. . . is greater than the amount of such claim, there shall be allowed to the holder of such claim,

interest on such claim, and any reasonable fees, costs, or charges provided for under the

agreement or State statute under which such claim arose.”). Thus, if the MidCap Prepetition

Liens with respect to the Prepetition Term Loan are later found to be undersecured or are

avoided via a timely and successful Challenge, MidCap is not entitled to collect interest on the

Prepetition Term Loan.

24. Accordingly, the Committee submits that the Final DIP Order should provide that

the payment of postpetition interest on the Prepetition Term Loan is subject to being unwound if

the Prepetition Term Loan is found not to be oversecured or is otherwise successfully
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Challenged. The Committee believes that MidCap is addressing this point in the Final DIP

Order.

I. Provisions (Including, but not Limited to, Events of Default) in the DIP
Documents that are Based on or Require the Payment in Full of the
MidCap Prepetition Debt Should Be Subject to the Committee’s Challenge
Rights.

25. Various provisions of the DIP Revolving Loan Agreement (including, but not

limited to, certain Events of Default) are based on or require the payment in full of the MidCap

Prepetition Debt. Such provisions, however, should be subject to the Committee’s Challenge

rights. For example, if the Prepetition Term Loan is later found to be undersecured and MidCap

is thus not entitled to postpetition interest thereon, or if the MidCap Prepetition Liens are timely

and successfully challenged, the failure to pay such debt in full should not lead to the occurrence

of an Event of Default. The Committee believes that MidCap will be addressing this point in the

Final DIP Order.

J. The Debtors should not be Barred from Seeking This Court’s Authority to
Use Cash Collateral Upon the Occurrence of an Event of Default and the
Court Should Have Discretion to Limit MidCap’s Exercise of Remedies in
Such Circumstances.

26. The DIP Revolving Loan Agreement provides, in relevant part, “[U]pon

occurrence and during the continuance of any Event of Default, or upon the occurrence of the

Termination Date, no Borrower or Guarantor shall have any right to use or seek to use any cash

collateral (as defined in Section 363(a) of the Bankruptcy Code) in with Agent, the Lenders,

Prepetition Agent, or the Prepetition Lenders has an interest.” DIP Revolving Loan Agreement

§ 10.4 (emphasis added). Thus, the plain terms of the DIP Revolving Loan Agreement state that

if an Event of Default occurs, the Debtors may not use cash collateral in any circumstance and

may not even seek this Court’s approval to use cash collateral.
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27. If the Debtors are suddenly unable to use cash collateral it is likely the Debtors

would have to immediately cease operations. Thus, this provision of the DIP Revolving Loan

Agreement is unduly prejudicial to the Debtors’ estates and must be struck or, at the very least,

amended to provide the Debtors the right to seek authority from this Court to utilize cash

collateral as provided for by section 363(c)(2) of the Bankruptcy Code and provide the Court

with discretion to limit MidCap’s exercise of remedies in such circumstances.

K. Cross-Collateralization is Generally Disfavored and is Inappropriate in
These Circumstances.

28. Section 12.19(b) of the DIP Revolving Loan Agreement provides, “Borrowers

acknowledge and agree that the Collateral securing this loan also secures the Affiliated

Obligations.” In turn, “Affiliated Obligations” refers to the “Obligations” that are defined in the

Affiliated Financing Documents. See DIP Revolving Loan Agreement § 1.1. The Affiliated

Financing Documents include “without limitation, (i) the DIP Term Credit Documents, (ii) the

Prepetition Revolving Credit Agreement, (iii) the Prepetition Term Credit Agreement, and

(iv) the agreements, documents and certificates executed or delivered in connection with each of

the foregoing.” See id. Thus, section 12.19(b) provides that the Prepetition Term Loan and the

Prepetition Revolving Loan will now be secured by postpetition and additional collateral.

29. By Local Rule 4001-2, a cross-collateralization provision in a motion to obtain

credit is a material provision that must be specifically disclosed. Cross-collateralization of

prepetition debt with postpetition collateral is disfavored. See In re Vanguard Diversified, Inc.,

31 B.R. 364, 366 (Bankr. E.D.N.Y. 1983) (“[C]ross-collateralization is a disfavored means of

financing which may only be authorized after its necessity has been established at a hearing held

on notice to creditors.”). In fact, some courts have even held that cross-collateralization

provisions are per se impermissible because they are “directly contrary to the fundamental
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priority scheme of the Bankruptcy Code.” Shapiro v. Saybrook Mfg. Co. (In re Saybrook Mfg.

Co.), 963 F.2d 1490, 1495 (11th Cir. 1992); see also In re Monach Circuit Indus, Inc., 41 B.R.

859 (Bankr. E.D. Pa. 1984). This cross-collateralization provision was not even mentioned in

the DIP Motion, much less summarized and identified as required by the Local Rules and

Bankruptcy Rules. See Local Rule 4001-2; Fed. R. Bankr. P. 4001(C)(1)(B). The provision

should be disapproved on this ground alone.

30. “In seeking to grant cross-collateralization, the debtor-in-possession must

demonstrate that: (1) Absent the proposed financing, its business operations will not survive; (2)

It is unable to obtain alternative financing on acceptable terms; (3) The proposed lender will not

accede to less preferential terms; and (4) The proposed financing is in the best interests of the

general creditor body.” In re Vanguard Diversified, Inc., 31 B.R. at 366 (citations omitted). No

such showing has been made. Thus, there is no justification for the approval of the cross-

collateralization provision, and it must be stricken from the DIP Revolving Loan Agreement.

L. The Interim DIP Order Indicates that Certain of MidCap’s Prepetition
Indemnification Claims Will Be Transformed Into Postpetition DIP
Claims. Such Provisions Are Inappropriate and Must Be Removed.

31. The last sentence of paragraph 1 of the Interim DIP Order states, in pertinent part,

“after the refinancing of the Prepetition Revolving Loan Obligations permitted by Final Order,

the Debtors’ indemnification obligations under the Prepetition Revolving Credit Agreement shall

become DIP Obligations as provided in such Order.” Interim DIP Order ¶ 1 at 18. This

provision has the same effect as the cross-collateralization provision discussed above in that it

seeks to transform existing prepetition indemnification claims into postpetition DIP claims. The

Committee submits that this provision is inappropriate and should not be included in the Final
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DIP Order. The Committee understands that MidCap has agreed to delete this provision in the

Final DIP Order.

M. The Finding in the Interim DIP Order that the MidCap Prepetition Debt is
Oversecured is Inappropriate.

32. The Interim DIP Order contains a finding that the MidCap Prepetition Debt is

oversecured. This should simply be a stipulation by the Debtors subject to challenge by other

parties-in-interest. The Committee understands that MidCap is addressing this point in the Final

DIP Order.

Reservation of Rights

33. We understand that the Debtors are working on a revised Budget. It has not yet

been provided to the Committee and the Committee reserves its rights to object or raise any

issues with respect thereto after it has had an opportunity to review the revised Budget.

34. The Debtors have not yet filed the DIP Term Loan Agreement. A draft has been

provided to the Committee. The Committee reserves its rights to object or raise any issues with

respect to the DIP Term Loan Agreement after it is filed.

35. The Committee has provided certain drafting comments that we understand will

be incorporated into the Final DIP Order. In the event such comments are not incorporated, the

Committee reserves its rights to object or raise any issues with respect thereto.
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WHEREFORE, the Committee respectfully requests that the Court sustain the objections

set forth above and grant such other and further relief as the Court deems appropriate under the

circumstances.

Dated: June 20, 2013
ALSTON & BIRD LLP

By: /s/ Craig E. Freeman .
Craig E. Freeman
Martin G. Bunin
90 Park Avenue
New York, NY 10016
(212) 210-9400
Marty.Bunin@alston.com
Craig.Freeman@alston.com

Proposed Counsel for the Official
Committee of Unsecured Creditors
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