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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 07-cv-02351-PAB-KLM (Consolidated With: Civil Action No. 07-cv-02412-MSK,
07-cv-02454-EWN, 07-cv-02465-WYD, and 07-cv-02469-DME)
In Re Crocs, Inc., Securities Litigation
DECLARATION OF CHARLES J. PIVEN IN SUPPORT OF PLAINTIFFS’ MOTIONS FOR
FINAL CERTIFICATION OF THE SETTLEMENT CLASS; FINAL APPROVAL OF
CLASS NOTICE; FINAL APPROVAL OF THE PROPOSED PARTIAL SETTLEMENT;
FINAL APPROVAL OF THE PROPOSED PLAN OF ALLOCATION; AND PLAINTIFFS’
COUNSEL’S MOTION FOR AN AWARD OF ATTORNEYS’ FEES AND
REIMBURSEMENT OF LITIGATION EXPENSES

Charles J. Piven hereby declares as follows:
1.

I am a Managing Director of the law firm of Brower Piven, A Professional Corporation

(“Brower Piven”). My firm was appointed Lead Counsel in this Action for Plaintiffs and the proposed
Settlement Class. Zuckerman Spaeder LLP (“Zuckerman Spaeder”) was additional counsel in this
Action, and Wolf, Slatkin & Madison P.C. was appointed liaison counsel. I refer to these firms
collectively herein as “Plaintiffs’ Counsel.”1
2.

I submit this Declaration pursuant to Rule 23 of the Federal Rules of Civil Procedure in

support of Plaintiffs’ motions for (a) final certification of the Settlement Class; (b) final approval of the
forms and methods for providing notice to the Settlement Class; (c) final approval of the proposed
partial settlement (“Settlement”); and (d) final approval of the proposed Plan of Allocation. This
1

Capitalized terms not otherwise defined have the meaning set forth in the parties’ Stipulation and
Agreement of Partial Class Settlement, dated May 14, 2012 (“Stipulation”). The Stipulation (with
exhibits) was filed with the Court on May 14, 2012. Dkt. No. 194. Unless otherwise indicated, the
definitions used in the Stipulation are the same as those used herein.
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Declaration is also submitted in support of Plaintiffs’ Counsel’s motion for an award of attorneys’ fees
and reimbursement of litigation expenses.2
3.

I have worked actively on this litigation since its inception. As such, I have personal

knowledge of the matters described below and am competent to testify thereto.
PRELIMINARY STATEMENT
4.

This case has been vigorously litigated from its commencement on November 8, 2007

through agreement on the final form of the Stipulation and the associated exhibits on May 14, 2012.
The Settlement provides for a recovery for Crocs securities purchasers who were at a substantial risk of
receiving no recovery at all through continued litigation, especially considering that the Court had
dismissed the Action and the Action was currently on appeal with no assurance that the Tenth Circuit
would reverse the Court’s dismissal. At every stage of the Action, counsel for Defendants asserted
aggressive defenses and expressed the belief that the Settlement Class could not prevail on the claims
asserted, that a class would not be certified, and that Plaintiffs could not prove or recover damages in
the magnitude sought. The Settlement was not achieved until Plaintiffs, among other things: (a)
conducted an extensive factual investigation, including interviewing numerous former Crocs
employees; (b) prepared a 176-page amended complaint; (c) opposed Defendants’ motions to dismiss;
(d) appealed the Court’s decision on Defendants’ motions to dismiss; (e) consulted with experts on
accounting and damages; and (f) participated in negotiations with the assistance of Kyle Ann Schultz,
the Tenth Circuit Mediator, prepared for and attended a mediation session before United States District

2

If the Settlement is approved by this Court, the Court will be requested to enter a final order similar to
the Final Judgment and Order of Partial Dismissal With Prejudice, submitted as Exhibit B to the
Stipulation.
2
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Judge Layn R. Phillips (Ret.), as well as numerous informal negotiations between the parties without
the mediators.
5.

Plaintiffs’ Counsel believe, given the procedural and factual circumstances of the

Action, that this Settlement represents an excellent result for the Settlement Class. Substantial
investigation, motion and appellate practice, and legal research informed Plaintiffs that, while they
believed their case was meritorious, as made clear from the Court’s decision on the motions to dismiss,
it had weaknesses that had to be carefully evaluated in determining what course was in the best
interests of the Settlement Class – i.e., whether to settle and on what terms, or continue to litigate the
appeal with reversal statistically unlikely.
6.

As set forth in further detail below, despite the fact that Plaintiffs’ allegations and

claims were supported by legal authority and information discovered to date, this Action presented
many uncertainties with respect to Plaintiffs’ ability to ultimately prevail or achieve a recovery greater
than that provided by the Settlement. These risks include having the Court’s decision on Defendants’
motions to dismiss reversed on appeal; succeeding on a motion for class certification; amassing
sufficient evidence through discovery to defeat Defendants’ inevitable motions for summary judgment;
demonstrating, by a preponderance of the evidence to the trier of fact that Defendants made
misrepresentations of fact and did so with the requisite state of mind; and demonstrating damages
caused by the alleged misleading statements and the amount thereof with sufficient certainty.
7.

In addition to the factual and legal obstacles to success on the merits was the certainty

that further litigation would require the expenditure of enormous amounts of time and expense to
complete merits and expert discovery, litigate pretrial motions, try the case and succeed on the likely
ultimate appellate proceedings that would have followed the trial no matter what the verdict might have

3
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been. Weighed against these risks was the achievement of a $10 million cash settlement that assures
damaged Settlement Class Members recovery in the immediate future without the risks of nonrecovery posed by continued litigation.
8.

In accordance with the Court’s August 28, 2013 Order Preliminarily Approving

Settlement and Providing for Notice (“Preliminary Approval Order”), 206,524 copies of the Notice of
Pendency and Proposed Partial Settlement of Class Action (“Notice”) were mailed to potential
Settlement Class Members beginning on September 19, 2013, and the Summary Notice was published
three separate times over PRNewswire on September 12, 18 and 24, 2013. See Affidavit of Jose C.
Fraga Regarding the Mailings of the Notice and Proof of Claim, Senior Director for The Garden City
Group, Inc. (“GCG”), dated October 24, 2013, the Court-appointed Claims Administrator in this case,
attached hereto as Exhibit 1 (“Fraga Affidavit” or “Fraga Aff.”) at ¶¶7, 9. The Stipulation (and its
exhibits), the Notice, and a Proof of Claim and Release form were posted on the Claims
Administrator’s website.

Fraga Aff. at ¶7. Both notices described the Settlement, the Plan of

Allocation, the maximum amount of attorneys’ fees and litigation expenses that Plaintiffs’ Counsel
would seek, Settlement Class Members’ rights, and the procedures and deadlines for exercising those
rights. Thus, the notice program fully complied with the Court’s Preliminary Approval Order and was
the best notice practicable under the circumstances and met the requirements of Fed. R. Civ. P. 23(c),
(e), and (h), the Private Securities Litigation Reform Act of 1995 (“PSLRA”), and due process.
9.

In response to the extensive notice program, no objections have yet been received and

one request for exclusion has been received as of October 24, 2013.3
3

The deadline to opt out and file objections is November 26, 2013. Accordingly, Plaintiffs’ Counsel
intend to file additional papers prior to the final fairness hearing scheduled for February 13, 2014 to
address any objections and/or opt outs as necessary.

4
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10.

Plaintiffs’ Counsel also believe that the Plan of Allocation is fair, reasonable, and

adequate and should be approved by the Court. The Plan proposes to allocate the net proceeds of the
Settlement to eligible Settlement Class Member claimants depending on which of the Crocs publicly
traded securities they acquired; when they acquired and/or sold those securities; and the different
amounts of estimated recoverable damages, if any, for each security for the period in which those
securities were purchased and held. The Plan of Allocation was developed with assistance from
Plaintiffs’ consulting expert on damages.
11.

Finally, Plaintiffs’ Counsel submit that the requested fee of 30% of the Settlement

Fund, or $3 million, should be approved as fair and reasonable. The requested fee is consistent with
awards made in other, similar securities class action cases under either the percentage-of-the-recovery
or lodestar multiplier methodologies used by the courts in making such awards. The requested fee is
also appropriate to compensate Plaintiffs’ Counsel for, among other things, the contingent nature of
Plaintiffs’ Counsel’s representation, the quality of that representation, and the risk undertaken at
inception. Similarly, Plaintiffs’ Counsel believe their litigation expenses of $122,592.43, which were
reasonably and necessarily incurred in the prosecution of the Action, should be reimbursed.
FACTUAL BACKGROUND
Procedural History
12.

Five separate actions were filed against Crocs, certain of its executive officers, certain

members of its senior management, and certain members of its board of directors between November
8, 2007 and November 27, 2007. Plaintiffs asserted securities fraud claims under Sections 10(b) and
20(a) of the Securities Exchange Act of 1934 (“Exchange Act”) and SEC Rule 10b-5 on behalf of a
proposed class of those who acquired Crocs securities between July 27, 2007 and October 31, 2007.

5
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13.

As provided by the PSLRA, on November 8, 2007, plaintiff Neel Dhingra published

notice over a national business-oriented wire service (Business Wire) advising members of the
proposed class that a securities class action was filed and that investors had 60 days (until January 7,
2008) to move for appointment as lead plaintiff. See 15 U.S.C. §78u-4 (a)(3)(A)(i).
14.

On December 18, 2007, the parties moved jointly for consolidation. Dkt. No. 8.

15.

By Order dated December 19, 2007, the Court granted the Agreed Motion To: (1)

Consolidate; (2) Extend Time to Respond To Complaints; and (3) Set Briefing Schedule. Dkt. No. 9.
The Lead Plaintiff Process
16.

On January 7, 2008, six movants filed competing motions to be appointed lead plaintiff

and to have their counsel approved as lead counsel: the Sánchez Group (consisting of Antonio and
Fernando Pedrera Sánchez), Dhahpour Javidzad, Michael Zaleski, Carol Prochaska and National
Roofing Industry Pension Plan (“National Roofing”). Dkt. Nos. 20-32.
17.

On January 28, 2008, the lead plaintiff movants filed responses to the competing

motions. Dkt. Nos. 36-42.
18.

On February 12, 2008, the lead plaintiff movants filed replies to the competing

motions. Dkt. Nos. 43-44, 46-49.
19.

On April 29, 2008, Shahpour Javidzad filed a Notice of Supplemental Authority. Dkt.

20.

On July 7, 2008, the Sánchez Group filed a Notice of Supplement Authority. Dkt. No.

21.

On July 11, 2008, Michael Zaleski filed a Reply to the Notice of Supplemental

No. 51.

54.

Authority submitted by the Sanchez Group. Dkt. No. 55.

6
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22.

On July 11, 2008, Shahpour Javidzad filed a Response to the Notice of Supplemental

Authority. Dkt. No. 56.
23.

On July 24, 2008, the Sánchez Group filed a Notice of Supplemental Authority. Dkt.

24.

On July 28, 2008, Shahpour Javidzad filed a Response to the Sánchez Brothers’ July

No. 57.

24, 2008 Notice of Supplemental Authority. Dkt. No. 58.
25.

On August 6, 2008, the Sánchez Group filed a Reply to Shahpour Javidzad’s Response

to the July 24, 2008 Notice of Supplemental Authority. Dkt. No. 59.
26.

On August 12, 2008, Shahpour Javidzad filed a Response to the Sánchez Brothers’

August 6 Submission Concerning Appointment of Lead Plaintiff. Dkt. No. 61.
27.

On September 17, 2008, the Court appointed the Sánchez Group as Lead Plaintiff and

approved Brower Piven as Lead Counsel and Wolf Slatkin as Liaison Counsel.
Factual Investigation
28.

Plaintiffs could conduct no formal discovery prior to a ruling on the motions to dismiss

the complaint due to the PSLRA stay. 15 U.S.C. §78u-4(b)(3)(B). Therefore, following the Court’s
September 17, 2008 appointment of Lead Plaintiff and Lead Counsel, Plaintiffs’ Counsel undertook an
extensive investigation of the claims in the Action, including retaining an outside investigator. The
investigation focused on identifying former employees, consultants, independent contractors, and
temporary employees of Crocs and others with personal knowledge of the events at Crocs during the
Settlement Class Period. Over several months, numerous interviews were conducted by Plaintiffs’
investigator. A number of witnesses provided pertinent information or pointed to other sources which,

7
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in turn, were contacted, from whom information was obtained that was ultimately incorporated into the
amended complaint.
29.

The factual investigation also included an extensive analysis of the huge volume of

publicly available information about Crocs. Crocs drew considerable attention from the financial press
and investment analysts. Among other things, Plaintiffs obtained and reviewed Crocs’ numerous SEC
filings, multiple press releases, news articles, and analyst reports relevant to their claims and defenses.
Plaintiffs’ Counsel analyzed this and other extensive information for incorporation into an amended
complaint.
30.

Plaintiffs’ Counsel also retained and conferred during this period with consulting

experts in forensic accounting and damages.
The Amended Complaint
31.

On December 31, 2008, Plaintiffs filed the Corrected Consolidated Amended Class

Action Complaint (“Complaint”), which included Harvey Babbitt and Daniel J. Lundberg as additional
plaintiffs. Dkt. No. 87. The Complaint was 175 pages and contained 308 paragraphs. The Complaint
is based on Plaintiffs’ Counsel’s extensive review of Crocs’ SEC filings, the results of interviews of
former Crocs employees, consultants, independent contractors, and temporary workers conducted by
Plaintiffs’ Counsel’s private investigator, and the Company’s press releases, as well as other pertinent
documents. The Complaint was brought against: (1) Crocs; (2) Crocs’ Chief Executive Officer Ronald
R. Snyder (“Snyder”); Senior Vice President (“SVP”), Retail Division and former Chief Financial
Officer (“CFO”) and former SVP for Finance Peter S. Case (“Case”); CFO Russ Hammer
(“Hammer”); Chief Operating Officer (“COO”) and Executive Vice President (“EVP”) and former
SVP for Global Operations John P. McCarvel (“McCarvel”); SVP for Global Operations and former

8
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Vice President (“VP”) for Global Supply Chain Scott Crutchfield (“Crutchfield”); VP for Sales and
Marketing Michael C. Margolis; and directors Michael E. Marks, Raymond D. Croghan, Richard L.
Sharp and Thomas J. Smach (collectively, the “Individual Defendants, and together with Crocs, the
“Defendants”), and (3) Deloitte. The Complaint alleges violations of Sections 10(b) and 20(a) of the
Exchange Act, and Rule 10b-5, as well as violations of Section 20(a) and 20A of the Exchange Act.
32.

Specifically, the Complaint alleged that Defendants’ disclosures during the Settlement

Class Period were directly contrary to the actual state of affairs at the Company. Throughout the
Settlement Class Period, management discussed on a daily basis the meteoric rise in inventory coupled
with the inability to produce, and consequent unavailability of, accurate data to enable management to
engage in meaningful forecasting of demand and planning of production. ¶¶62, 63, 65, 67, 68, 69.
However, Plaintiffs alleged that management never disclosed to investors the chaotic environment at
Crocs. ¶75.
33.

While telling investors during the Settlement Class Period that matters were under

control and that the massive inventory build-up was of “high velocity, high margin product” and the
result of a conscious attempt to “catch the wave” of demand for product, the truth was that management
was continuously forced to find more and more warehouse space to house the massive quantities of
unsalable goods; was unable to meet demand for Crocs’ popular products; and hid large quantities of
inventory on trucks driven to nowhere (or on shipments to European warehouses) to prevent useless
inventory from being included in the count which, if it had been, would have resulted in an even higher
level of inventory that should have been, but never was written off during the Settlement Class Period.
¶¶13, 56, 79, 110, 129.

9
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34.

As alleged in the Complaint, this massive accumulation of unsalable inventory was,

unbeknownst to the investing public (but fully known to Defendants), caused by Crocs’ management’s
inability and failure throughout the Settlement Class Period to generate current data regarding
production, sales, inventory and shipping for tens of millions of pairs of shoes. ¶¶60-87. Rather than
use real-time production, sales and inventory software that would update the Company’s data as shoes
were ordered to be produced, rolled off production lines, added to inventory in various warehouses,
sold to customers, removed from inventory, and/or shipped to fill orders, Crocs’ management used
archaic Excel spreadsheets. Defendants knew from the start – and certainly during the Settlement Class
Period – that these Excel spreadsheets contained static data outdated and inaccurate immediately after
it was input by the numerous Crocs employees who had unrestricted access to those spreadsheets and
did not integrate on a real-time basis with actual production, sales, inventory and shipping activities at
the Company. ¶¶67-71, 76. Thus, Crocs was unable to locate and ship available inventory that
customers did want – evidenced by routine incidents of warehouse employees actually looking at shoes
on the shelves that sales employees were unable to determine were available from inventory
spreadsheets, while inventory that did appear on spreadsheets was often nowhere to be found.
35.

As a result of failing to timely write off useless inventory and engaging in various

fraudulent devices to conceal the true size and value of the Company’s inventory or the fact that
Defendants had no ability to ascertain the true status of inventory at any given point in time, the
Complaint alleged that Defendants caused the Company’s reported inventory value to be vastly
overstated, which, in turn, materially inflated Crocs’ net income and profits reported to the public
throughout the Settlement Class Period. Thus, Plaintiffs alleged that Crocs’ financial statements were
materially false, and the value of Crocs shares was materially inflated.

10
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36.

On January 16, 2009, the parties filed the Joint Status Report-List of Parties Who

Remain. Dkt. No. 90.
37.

On January 28, 2009, the parties filed the Joint Motion to Adjourn Scheduling/Planning

Conference. Dkt. No. 91.
The Motions to Dismiss
38.

On March 19, 2009, defendant Deloitte filed a motion to dismiss the Complaint, as well

as a request for judicial notice. Dkt. Nos. 104-106.
39.

Also, on March 19, 2009, Crocs and the Individual Defendants filed motions to dismiss

the Complaint, as well as a request for judicial notice. Dkt. Nos. 107-109.
40.

In their motions to dismiss, Defendants argued that: (1) Plaintiffs’ cause of action under

Section 10(b) of the Exchange Act failed as a matter of law because Plaintiffs failed to plead any
actionable misstatements or omissions and failed to plead scienter with particularity against
Defendants, including Deloitte; (2) Plaintiffs’ Complaint failed to state a claim against the Individual
Defendants, including under Section 20(A); and (3) Plaintiffs’ cause of action for alleged violation of
Section 20(a) of the Exchange Act failed as a matter of law because Plaintiffs did not plead a primary
violation of the Exchange Act. In particular, Defendants argued that Plaintiffs’ inventory accounting
allegations did not plead falsity, that Plaintiffs did not allege that Crocs’ historical reports of strong
demand were false, that Plaintiffs’ criticisms did not show that Crocs’ predictions were knowingly false
when made; and that Crocs’ vague statements of optimism were not actionable. Defendants also
argued that Plaintiffs’ reliance on Crocs’ write-down was “fraud by hindsight,” that Plaintiffs’
confidential witness allegations did not support a strong inference of scienter, that Plaintiffs’ allegations

11
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were at most mismanagement, and that Plaintiffs’ allegations concerning stock sales by the Individual
Defendants during the Class Period were insufficient.
41.

On June 1, 2009, Plaintiffs filed their Response to Defendants’ Motion to Dismiss, as

well as Plaintiffs’ Response to Defendants’ Request for Judicial Notice. The response was corrected on
June 4, 2009. Dkt. Nos. 113-114, 121. In their opposition, Plaintiffs argued that the Complaint alleged
in detail that virtually every SEC filing, press release and conference call statement made during the
Class Period concerning Crocs’ reported financial results, internal controls, and inventory accounting
was materially false and misleading at the time the statement was made. Plaintiffs argued that a
summary of the types of false and/or misleading statements made repeatedly by Defendants could be
gleaned from the two 10-Ks filed during the Class Period. First, both 10-Ks’ statements concerning
inventory levels and valuations were materially false and misleading. The 2007 10-K was also
materially false and/or misleading because Crocs failed to disclose that it had attempted to hide excess
inventory by placing it on trucks or shipping it to Europe during the year-end inventory count. As a
result, the reported value of the inventory was overstated by tens of millions of dollars in violation of
Crocs’ stated policy and Generally Accepted Accounting Principles (“GAAP”). Second, the 2007 10K stated that Crocs had “conducted an evaluation of the effectiveness of the design and operation of our
disclosure controls and procedures” and found them to be effective. A similar statement was found in
the 2006 10-K. However, at the time, management knew that it could not rely on the accuracy of
available data and had no means to generate reliable measures of inventory or production plans. And
what internal controls the Company did have were impossible to enforce and monitor as a result of its
lack of written procedures. Both 10-Ks’ statements about new systems of internal controls to
accommodate the Company’s needs and growth were false because the changes were never

12
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implemented. Third, statements in both 10-Ks about Crocs’ outsourced manufacturing offering
“efficiencies” and “cost benefits” were false, because (1) Futai, responsible for more than half the
Company’s production, was manufacturing large quantities of “knock-offs,” which competed with the
Company’s sales and hurt margins; (2) to remedy the situation, Crocs instructed Futai to produce shoes
on a 24/7 schedule, thus increasing the unsalable inventory, and (3) poor production quality and
regularly miscommunicated orders caused large volumes of returns. Fourth, both 10-Ks stated that
Crocs’ warehouse and distribution facilities were sufficient to meet the Company’s needs, which was
materially false and misleading because Crocs failed to disclose that much of the space was used to
store unsalable, overvalued inventory, and that problems with severe delays and processing orders at
the Company’s huge Rotterdam facility had cost Crocs tens of millions of dollars in lost sales in the last
half of 2006 through the end of 2007 alone. No later than August and September 2007, the Company
was forced to lease 6-7 additional new warehouses in Colorado simply to store its overproduction of
shoes.

Fifth, both 10-Ks stated that Crocs had significantly expanded its distribution systems.

However, at the time of the statements, because the systems in place relied on archaic software, not
suited for the Company’s business, and because Crocs lacked written procedures and an operations
manual, the Company was unable to locate, ship, or sell significant quantities of its inventory, and
instead chose to “bulk produce” products without regard to, and not in response to, its customers’
orders. Sixth, both 10-Ks stated that Crocs was “rapidly growing,” when in fact, the Company’s
inventory of unsalable items was rapidly increasing due to Crocs’ inability to forecast sales and/or
control production or inventory. The Company’s inventory problems caused large returns of defective
or un-ordered shoes, in turn causing loss of revenues. Seventh, both 10-Ks stated that Crocs was

13
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“actively combating” counterfeiting, while not disclosing that combating its own manufacturer’s
counterfeiting (Futai’s) was driving up inventory and costs without ending the counterfeiting.
42.

As to scienter, Plaintiffs argued that the Complaint’s allegations described fraud.

Plaintiffs alleged, among other things, that Defendants moved excess production out of warehouses
onto trucks to avoid inventory being counted and shipped it overseas for the same purpose – which is
direct, cogent evidence of conscious and active intent to deceive. The allegations of fraud were
corroborated by the accounts of CWs, the magnitude and timing of Crocs’ write-off, the fact that senior
Crocs’ officials were certain to know about the problems, which affected the Company’s core business,
Defendants’ stock sales, and the false Sarbanes-Oxley Certifications.
43.

On July 15, 2009, Deloitte filed their reply to Plaintiffs’ response to their motion to

dismiss, as well as a reply to Plaintiffs’ response to the request for judicial notice. Dkt. Nos. 124-125.
44.

Also, on July 15, 2009, Crocs and the Individual Defendants filed their reply to

Plaintiffs’ response to their motions to dismiss, as well as a reply to Plaintiffs’ response to the request
for judicial notice. Dkt. Nos. 126-128.
45.

On November 16, 2009, Judge Blackburn recused himself from the case. Dkt. No.

46.

On November 17, 2009, Judge Brimmer was assigned to the case for all further

129.

proceedings. Dkt. No. 130.
47.

On March 24, 2010, the Court issued an order granting Defendants’ and Deloitte and

Touche’s requests for judicial notice. Dkt. No. 135.

14
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Motions to Reconsider the Lead Plaintiff Decision
48.

On September 7, 2010, Lead Plaintiff movant Shahpour Javidzad filed a Motion for

Reconsideration in the wake of Morrison v. National Australia Bank Ltd., 30 S. Ct. 2869 (2010). Dkt.
No. 141.
49.

On September 10, 2010, National Roofing filed a Request for Joinder and Renewed

Motion for Appointment as Lead Plaintiff and Approval of its Selection of Lead and Liaison Counsel.
Dkt. No. 142.
50.

On October 6, 2010, another lead plaintiff movant (Carol Prochaska) filed a Motion to

Intervene and Renewed Motion for Appointment as Lead Plaintiff and For Approval of Lead and
Liaison Counsel. Dkt. No. 145.
51.

On October 11, 2010, Shahpour Javidzad filed his Response to National Roofing

Industry Pension Plan’s Request for Joinder and Renewed Motion for Appointment as Lead Plaintiff
and Approval of its Selection of Lead and Liaison Counsel. Dkt. No. 146.
52.

On October 11, 2010, the Sánchez Group filed Lead Plaintiff’s Memorandum in

Opposition to Shahpour Javidzad’s Motion for Reconsideration. Dkt. No. 147.
53.

Also, on October 11, 2010, the Sánchez Group filed Lead Plaintiff’s Opposition to

National Roofing Industry Pension Plan’s Request for Joinder and Renewed Motion for Appointment
as Lead Plaintiff. Dkt. No. 148.
54.

On October 11, 2010, Carol Prochaska filed her opposition to the Motion of the

National Roofing Pension Plan for Joinder and Renewed Motion for Appointment as Lead Plaintiff and
Approval of its Selection of Lead and Liaison Counsel. Dkt. No. 149.

15
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55.

On October 11, 2010, National Roofing filed its opposition to Competing Renewed

Motions for Lead Plaintiff Appointment. Dkt. No. 150.
56.

Also, on October 11, 2010, Carol Prochaska filed her opposition to the Motion of

Shahpour Javidzad for Reconsideration. Dkt. No. 151.
57.

On October 12, 2010, Defendants filed their Response to Shahpour Javidzad’s Motion

for Reconsideration Regarding Lead Plaintiff. Dkt. No. 153.
58.

Also on October 12, 2010, Defendants filed their Response to National Roofing

Industry Pension Plan’s Renewed Motion for Appointment as Lead Plaintiff. Dkt. No. 154.
59.

On October 26, 2010, Carol Prochaska filed her Reply to National Roofing Pension

Plan’s Opposition. Dkt. No. 155.
60.

Also on October 26, 2010, National Roofing filed its replies in Further Support of its

Renewed Motion for Appointment as Lead Plaintiff and in Response to Oppositions. Dkt. Nos. 156158.
61.

Additionally, on October 26, 2010, Shahpour Javidzad filed his Reply to National

Roofing Industry Pension Plan’s Opposition to Competing Renewed Motions for Leaf Plaintiff
Appointment. Dkt. No. 159.
62.

Further, on October 26, 2010, Shahpour Javidzad filed his Reply to the Opposition of

Carol Prochaska to the Motion of Shahpour Javidzad for Reconsideration. Dkt. No. 160.
63.

Also, on October 26, 2010, Shahpour Javidzad filed his Reply to the Sanchez Group’s

Oppositions and in Further Support of his Motion for Reconsideration. Dkt. No. 161.
64.

On October 26, 2010, Shahpour Javidzad filed his Reply to Defendants’ Response to

his Motion for Reconsideration. Dkt. No. 162.

16
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65.

On October 27, 2010, Shahpour Javidzad filed his Response to the Motion of Carol

Prochaska to Intervene and Renewed Motion for Appointment as Lead Plaintiff and Approval of Lead
and Liaison Counsel. Dkt. No. 163.
66.

On October 27, 2010, the Sánchez Group filed Lead Plaintiff’s Memorandum in

Opposition to Carol Prochaska’s Motion to Intervene and for Appointment as Lead Plaintiff. Dkt. No.
164.
67.

On November 1, 2010, Defendants filed their Response to Carol Prochaska’s Motion to

Intervene and Renewed Motion for Appointment as Lead Plaintiff. Dkt. No. 165.
68.

On November 10, 2010, Carol Prochaska filed her Omnibus Reply to Oppositions

Filed by Lead Plaintiff [Docket No. 164], Javidzad [Docket No. 163] and Defendants [Docket No.
165]. Dkt. No. 166.
Court’s Decision on the Motions to Dismiss
69.

On February 28, 2011, the Court entered the Order on the outstanding Motions to

Dismiss, dismissing all claims in the case and denying all other motions as moot. Dkt. No. 167. First,
the Court held that none of the statements identified in the Complaint were materially false and
misleading. The Court found that Crocs had clearly disclosed problems meeting demand for its
products in a timely fashion, and that judgments concerning inventory and accounting were too
subjective to be actionable. In re Crocs, Inc. Sec. Litig., 774 F. Supp. 2d 1122, 1143 (D. Colo. 2011).
Additionally, the Court held the Complaint’s allegations failed to create a strong inference of scienter.
The Court found that the Complaint’s confidential witness accounts described mere mismanagement,
not fraud, and that the more plausible inference was Crocs simply grew too fast, leading to statements
that were not fully informed due to the logistical problems at the Company. Id. at 1146-51. The Court
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further dismissed the Complaint’s control person and insider trading allegations for failure to allege a
primary violation of the federal securities laws. Id. at 1154-57.
70.

On March 4, 2011, Final Judgment was entered. Dkt. No. 168.

Appeals Process
71.

On March 18, 2011, Plaintiffs filed their Notice of Appeal to the United States Court of

Appeals for the Tenth Circuit, appealing all aspects of the Order on Motions to Dismiss and the Final
Judgment. Dkt. No. 169.
72.

On April 4, 2011, National Roofing filed its Notice of Appeal to the United States

Court of Appeals for the Tenth Circuit, appealing the Order on Motions to Dismiss, as well as the Final
Judgment. Dkt. No. 175.
73.

On April 14, 2011, Plaintiffs and National Roofing, with the agreement of Defendants,

filed the Agreed Motion to Consolidate and to Set a Coordinated Briefing Scheduling, requesting that
the Tenth Circuit consolidate the two appeals and modify the briefing schedule.
74.

On April 15, 2011, the Tenth Circuit denied the motion to consolidate the appeals, but

granted the motion to coordinate and extend the briefing schedule.
75.

On May 11, 2011, National Roofing filed its Rule 27.2(A)(1)(a), (c) Motion to Dismiss

the Appeal in No. 11-1116 for Lack of Jurisdiction and Vacate and Remand the Judgment Entered in
Excess of the District Court’s Jurisdiction, Because Lead Plaintiff Lacks Standing. The motion was
referred to the panel that would later be assigned to hear the case.
76.

On May 16, 2011, the Tenth Circuit directed the parties to file a response to National

Roofing’s motion to dismiss the appeal.
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77.

On May 25, 2011, Defendants filed their Response to National Roofing’s Circuit Rule

27.3 Motion to Dismiss Appeal and Motion to Incorporate Appendix Filed in Support of Motion to
Dismiss the Appeal in No. 11-1116 as Appendix to its Opening Brief.
78.

On May 31, 2011, Plaintiffs filed their Opposition to National Roofing’s Motion to

Dismiss the Appeal in No. 11-1116 for Lack of Jurisdiction.
79.

On June 1, 2011, the Tenth Circuit referred the responses to National Roofing’s motion

to dismiss to the panel of judges assigned to dispose of the matter on the merits.
80.

On June 8, 2011, National Roofing filed its Reply to Opposition to its Motion to

Dismiss Appeal in No. 11-1116.
81.

On June 8, 2011, National Roofing’s reply was referred to the panel assigned to the

82.

On June 22, 2011, National Roofing filed its Appellant’s Opening Brief with a two-

case.

volume appendix.
83.

On July 8, 2011, Plaintiffs filed their Brief of Plaintiffs-Appellants with a three volume

appendix. Plaintiffs-Appellants presented the following issues for review: whether the Court erred by
holding that Defendants’ statements identified in the Complaint were not materially false and
misleading; whether the Court erred by holding that Defendants did not possess the requisite scienter in
making the materially false and misleading statements even though a strong inference of scienter was
alleged through testimony by reliable CWs, Defendants’ efforts to remedy its inventory and accounting
problems, the magnitude and timing of the write-off, the fact that the false and misleading statements
affected the Company’s core business, the suspicious stock sales, and other cognizable facts; whether
the Court erred by holding that Plaintiffs did not adequately allege a §20(a) claim under the Exchange
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Act; whether the Court erred by holding that Plaintiffs did not adequately allege a §20A claim under
the Exchange Act; whether the Court erred by holding that Plaintiffs failed to plead that Deloitte made
materially false and misleading statements; whether the Court erred by holding that Deloitte did not act
with scienter despite its Deloitte’s deliberate ignorance of red flags, the discovery of the problems by an
employee within months of being hired, and the fact that the magnitude and timing of the write-off
supported a strong inference of scienter; and whether the Court abused its discretion in not granting
Plaintiffs leave to amend the Complaint.
84.

On appeal, Plaintiffs argued that the Court’s dismissal of the Complaint should be

reversed. Plaintiffs asserted that the Court erred by holding that Defendants made no materially false
and misleading statements during the Class Period even though statements identified by Plaintiffs were
completely contrary to the true state of affairs known by Defendants at the time they were made.
Plaintiffs also asserted that the Court failed to consider that the statements that were not literally false
were materially misleading due to a multitude of material omissions. Finally, Plaintiffs claimed that in
drawing its conclusions, the Court failed to give Plaintiffs the benefit of numerous reasonable
inferences supporting that Defendants’ statements were materially false and misleading at the time
made, and improperly drew inferences in Defendants’ favor.
85.

Plaintiffs also argued that the Court incorrectly found that Defendants did not act with

scienter. The Complaint’s well-pled allegations made clear that, during the Class Period, Defendants
had knowledge of Crocs’ deep-seated problems, yet made public statements to the contrary. Plaintiffs
argued that the scienter allegations were corroborated by nine reliable CWs, and by the fact that the
statements concerned Crocs’ largest manufacturing facility and inventory, which was crucial to the
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Company’s success, as well as the magnitude and timing of the write-off, and the suspicious insider
sales of almost $200 million.
86.

Further, Plaintiffs argued that the Court should have sustained Plaintiffs’ §20(a) claim

because not only did Plaintiffs adequately plead a primary violation of §10(b), but Plaintiffs also
properly alleged that Defendants were control persons by not only their positions, but also through
corroborating testimony provided by the CWs establishing their actual control over Crocs and its public
statements.
87.

Plaintiffs also asserted that the Court erred by dismissing the §20A claim. To maintain

a claim under §20A, a plaintiff need not plead an actionable predicate violation. However, the
Complaint properly pleads an underlying Exchange Act violation, as well as trading while in
possession of material, nonpublic information. The Complaint also alleged that Snyder, Case, Marks,
Croghan, McCarvel, Sharp, Smach, and Morgolis, by reason of their status as controlling persons, were
liable under §20A for Crocs’ violations of the Exchange Act.
88.

Finally, Plaintiffs argued that the Court abused its discretion by failing to grant

Plaintiffs leave to amend, particularly considering that the Complaint was the first and only complaint
filed by Plaintiffs. For all of the foregoing reasons, Plaintiffs argued that the Court’s decision should be
reversed.
89.

On September 21, 2011, Plaintiffs filed the Brief of Appellees in Opposition to Brief of

Appellant National Roofing Industry Pension Plan.
90.

On September 21, 2011, Deloitte filed its Appellee Brief.

Deloitte argued that

Plaintiffs were required to allege facts from which a court could conclude that Crocs materially
misapplied GAAP in preparing their financial statements. But, Deloitte argued that the Complaint
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alleged no facts that would allow a court to conclude that Crocs could have predicted the future as
Plaintiffs claim it should have and that Crocs thus misapplied GAAP in accounting for its inventory as
it actually did. Deloitte asserted that the Complaint did not allege that Crocs made such a determination
at any time during the proposed class period, nor did it otherwise plead facts showing that the exercise
of judgment by Crocs regarding its inventory accounting was so clearly wrong as to be actionable
under the securities laws as fraud. Accordingly, Deloitte asserted, Plaintiffs had not adequately alleged
that either Crocs’ financial statements as of December 31, 2006 or Deloitte’s audit opinion on these
statements were materially false. Deloitte also claimed that Plaintiffs failed to allege with the required
level of specificity that Deloitte acted with scienter in issuing its audit opinion on Crocs’ annual
financial statements. Deloitte argued that Plaintiffs pleaded no facts suggesting that Deloitte’s work for
Crocs constituted such an extreme departure from professional standards that Deloitte actually harbored
an intent to deceive investors.
91.

On September 21, 2011, the other Defendants filed their Brief for Defendants-

Appellees with a supplemental appendix consisting of two volumes. Defendants contended that the
Court correctly held that Plaintiffs failed to meet the requirements of the Reform Act because Plaintiffs
failed to plead specific facts that show Crocs’ statements were false or misleading when they were
made. Moreover, Plaintiffs did not plead with particularity facts that give rise to a strong inference that
any defendant knowingly or recklessly misled investors. Specifically, Defendants argued that neither
defendant McCarvel nor defendant Crutchfield could be liable under Section 10(b) or Rule 10b-5
because neither made any allegedly false statement. Further, Defendants asserted that the Court
correctly held that Plaintiffs failed to plead with particularity a material misrepresentation because
nowhere did Plaintiffs show that any of Crocs’ statements about its historical performance were false
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and the Complaint did not show that Crocs misstated the value of its inventory. Defendants claimed
that Plaintiffs had not demonstrated that Crocs could have, let alone was obligated to, write-down its
inventory before November 2008. Moreover, Defendants asserted that Plaintiffs’ confidential witness
allegations do not show Crocs’ accounting was wrong because they reflect only the impressions of lowlevel logistics and warehouse employees, who had no contact with Crocs’ finance department and no
role in Crocs’ accounting. Additionally, Defendants argued that Crocs repeatedly warned investors
about the issues that Plaintiffs alleged were omitted, but in any event, many of the challenged
statements were nothing more than vague statements of corporate optimism, made during a time when
Crocs was experiencing astonishing growth. As to scienter, Defendants contended that the Court
correctly concluded that, even if Plaintiffs had alleged a false or misleading statement, the Complaint
failed to demonstrate a strong inference of scienter and the far more compelling inference was that
Crocs grew quickly, relied on its history of torrid growth to acquire additional inventory to meet
demand, but failed to anticipate the economic crisis that unfolded in 2008 and that negatively affected
the value of Crocs’ inventory. Finally, Defendants attested that because the Complaint failed to meet
the Reform Act’s requirements to plead a Section 10(b) or Rule 10b-5 claim, Plaintiffs also failed to
state a claim under Section 20(a) and Section 20A.
92.

On October 12, 2011, National Roofing filed its Reply Brief.

93.

On December 29, 2011, Plaintiffs filed their Reply Brief in Response to the Brief for

Defendants-Appellees.
94.

On December 29, 2011, Plaintiffs filed their Reply Brief in Response to the Brief for

Appellee Deloitte & Touche LLP.
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95.

On March 22, 2012, the parties filed the Joint Motion for Partial Remand and to Stay

Appeal of Plaintiffs-Appellants and Defendants-Appellees Crocs, Inc., Peter Case, Raymond Croghan,
Scott Crutchfield, Russ Hammer, Michael Margolis, Michael Marks, John McCarvel, Richard Sharp,
Thomas Smach, and Ronald Snyder. As set forth below, the basis for remand was for the Court to
consider the proposed settlement.
96.

On March 26, 2012, National Roofing filed its Opposition to Joint Motion for Remand

or to Stay Appeal.
97.

On April 2, 2012, Plaintiffs and Defendants filed their Joint Reply to National Roofing

Industry Pension Plan’s Opposition to Joint Motion for Remand and Stay.
98.

On April 9, 2012, the Tenth Circuit remanded both of the appealed cases on a limited

basis with instructions for the district court to consider fully the parties’ proposed class settlement. Dkt.
No. 187.
99.

On May 9, 2012, the parties filed the Joint Status Report pursuant to the Tenth Circuit’s

April 9, 2012 Order, notifying the court that the parties have been working to finalize settlement papers
and had reached an agreement on the terms of the stipulation and settlement. The parties filed
subsequent status reports as directed.
100.

On May 10, 2012, the Tenth Circuit ordered another status report due on July 16, 2012.

101.

On July 16, 2012, the parties filed the Joint Status Report informing the Tenth Circuit

that the parties filed their motion for preliminary approval of the partial settlement, but the Court had
not yet ruled.
102.

On July 17, 2012, the Tenth Circuit ordered another status report due on November 13,

2012.
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103.

On November 13, 2012, the parties filed the Joint Status Report informing the Tenth

Circuit that the parties filed their motion for preliminary approval of the partial settlement, but the
Court had not yet ruled.
104.

On November 13, 2012, the Tenth Circuit ordered another status report due on January

15, 2013.
105.

On January 15, 2013, the parties filed the Joint Status Report informing the Tenth

Circuit that the parties filed their motion for preliminary approval of the partial settlement, but the
Court had not yet ruled.
106.

On January 17, 2013, the Tenth Circuit ordered another status report due on June 24,

107.

On June 24, 2013, the parties filed the Joint Status Report informing the Tenth Circuit

2013.

that the parties filed their motion for preliminary approval of the partial settlement, but the Court had
not yet ruled. The parties also stated that they filed an Agreed Request for Ruling on Plaintiffs’ motion
for preliminary approval of the partial class settlement.
108.

On June 25, 2013, the Tenth Circuit ordered another status report due on January 13,

2014.
The Settlement Negotiations, Proposed Settlement, and Preliminary Approval
109.

Beginning on April 27, 2011, the parties engaged in vigorous, good faith, arm’s- length

settlement negotiations.
110.

Thereafter, the parties engaged in negotiations with the assistance of Kyle Ann Schultz,

a Tenth Circuit Mediator.

25

Case 1:07-cv-02351-PAB-KLM Document 208 Filed 10/25/13 USDC Colorado Page 26 of
184

111.

Plaintiffs made an initial, oral settlement demand in May 2011, and followed up with a

written demand on June 15, 2011.
112.

On July 5, 2011, following discussions with its insurers, Defendants made a

counteroffer.
113.

In late September 2011, Plaintiffs responded, through the circuit mediator, with another

counteroffer.
114.

Crocs’ insurers then made another counteroffer through the mediator.

115.

Plaintiffs then countered with another offer that was not accepted.

116.

Negotiations then stalled.

117.

After further discussions between counsel, Plaintiffs and the Settling Defendants agreed

to engage in a voluntary mediation before United States District Judge Layn R. Phillips (Ret.). Judge
Phillips is a former United States Attorney and United States District Court Judge in Oklahoma, and
more recently a litigation partner at Irell & Manella LLP in Newport Beach, California. Judge Phillips
has developed a national reputation for successfully mediating large, complex business cases, and in
particular securities fraud actions. Most recently, he was responsible for the successful settlement of
the NFL retirees’ concussion litigation in the Eastern District of Pennsylvania. The parties agreed to
follow Judge Phillips’ protocol regarding the exchange of mediation statements and other materials.
118.

Preparation of Plaintiffs’ mediation statement required Plaintiffs’ Counsel to marshal

and organize the information they had gleaned from the investigation and the briefing to date and
encapsulate that mass of information into a clear, concise and cogent “story” for the purpose of
presenting Plaintiffs’ case on the merits as it had developed to that point in time.
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119.

Another key issue Plaintiffs needed to address at the outset of settlement discussions

was damages. Accordingly, working with a damages expert, estimates were made of the actual number
of “damaged” shares – i.e., the number of Crocs shares purchased during the Settlement Class Period
that may have sustained damages caused by one or more “corrective disclosures” during the Settlement
Class Period.
120.

On February 10, 2012, the parties exchanged mediation statements (and exhibits).

Upon receipt of Defendants’ mediation statement and supporting materials, Plaintiffs’ Counsel
immediately began their analysis and the work of de-constructing Defendants’ arguments in
preparation for the mediation.
121.

On February 27, 2012, Plaintiffs and the Settling Defendants conducted a mediation

under the supervision of Judge Phillips.
122.

Following the mediation, Plaintiffs and the Settling Defendants reached an agreement-

in-principle to settle the Action.4

4

The Settlement is being paid from available D&O insurance coverage. Those policies, however, are
wasting policies that pay for the cost of defense as well as for any future finding of liability or a
settlement. Here, had the Action continued, the amount of available insurance would have continued to
diminish. Indeed, at the beginning of the February 2012 mediation, Plaintiffs’ Counsel was informed
that the primary policy was substantially consumed by defense costs. Plaintiffs’ Counsel, however,
have no reason to believe that Defendants could not withstand a judgment far in excess of the
Settlement amount, if obtained. Courts, however, generally do not find the ability of a defendant to
withstand a greater judgment to be an impediment to settlement when other factors favor the
settlement. See, e.g., Parker v. Time Warner Entm’t Co., L.P., 631 F. Supp. 2d 242, 261 (E.D.N.Y.
2009) (“‘[t]he fact that a defendant is able to pay more [than] it offers in settlement does not, standing
alone, indicate the settlement is unreasonable or inadequate’”); McBean v. City of New York, 233
F.R.D. 377, 388 (S.D.N.Y. 2006) (“the ability of defendants to pay more, on its own, does not render
the settlement unfair”).
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123.

Based on the analysis of Plaintiffs’ damages consultant, if approved, the $10 million

recovery represents an estimated recovery of approximately 1.3% percent of the amount of individual
Settlement Class Members’ most likely recoverable damages at trial assuming complete success on all
issues of liability and damages and a 100% claims rate. This figure does not take into account any risks
associated with losing all or part of the Action, any of the relative strengths or weakness of any of the
specific claims of Settlement Class members on the merits, or less than 100% of eligible Settlement
Class Members filing claims.
124.

As set forth above, after the agreement-in-principle was reached on the terms of the

Settlement, the Settling Parties moved for a partial remand of Plaintiffs’ appeal for the limited purpose
of the review and approval of the Settlement by this Court, which was granted on April 9, 2012.
125.

On April 12, 2012, the Court, through a minute order, ordered the parties to file, by

April 23, 2012, a proposed briefing schedule on the issue of fairness of the settlement agreement. Dkt.
No. 188.
126.

On April 23, 2012, the parties filed a Joint Status Report and Proposed Briefing

Schedule. Dkt. No. 189.
127.

On April 24, 2012, the Court set the schedule for the filing of Plaintiffs’ motion for

preliminary approval of the settlement, as well as any responses and replies. Dkt. No. 190.
128.

Throughout the ensuing months, the parties negotiated the terms of the Stipulation and

the accompanying exhibits (e.g., the Notice and Summary Notice). Several drafts were exchanged.
129.

On May 14, 2012, Plaintiffs filed the Stipulation (with exhibits), Plaintiffs’ Motion for

Preliminary Approval of Proposed Partial Class Settlement, and the [Proposed] Order Preliminarily
Approving Settlement and Providing for Notice. Dkt. No. 194-195. As detailed above, this Settlement
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was reached only after Plaintiffs’ Counsel and/or those Plaintiffs’ Counsel engaged: (i) conducted
extensive factual investigations into the events and circumstances underlying the claims in the
Complaint, which uncovered substantial information about the Company and its business practices that
formed the basis of Plaintiffs’ detailed and particularized Complaint; (ii) interviewed numerous
witnesses with knowledge of the facts pled in the Complaint; (iii) obtained and reviewed filings with
the SEC, as well as press releases, analyst reports, and other relevant public documents; (iv) thoroughly
researched the law related to the claims against Defendants, as well as supplemented that research as
the law in the area of securities litigation evolved during the course of this case; (v) briefed an
opposition to the motions to dismiss filed by Defendants; (vi) completed briefing in both of the appeals
in this Action; and (vii) consulted with experts in the fields of accounting and damages. Further, the
Settlement was reached only after negotiations between the parties through a Tenth Circuit mediator,
direct discussions between counsel for the parties themselves, and mediation with Judge Phillips.
130.

On May 14, 2012, the Settling Defendants also filed their Brief Relating to Motion for

Preliminary Approval of Proposed Settlement. Dkt. No. 196.
131.

On June 4, 2012, National Roofing filed its Memorandum of Law in Opposition to

Plaintiffs’ Motion for Preliminary Approval of Proposed Partial Class Settlement. Dkt. No. 197.
132.

On June 18, 2012, Plaintiffs filed their Reply in Support of Motion for Preliminary

Approval of Proposed Partial Class Settlement and Response to National Roofing’s Opposition to
Motion for Preliminary Approval. Dkt. No. 198.
133.

Also, on June 18, 2012, the Settling Defendants filed their Response to National

Roofing Industry Pension Plan’s Opposition to Plaintiffs’ Motion for Preliminary Approval of
Proposed Partial Class Settlement. Dkt. No. 199.
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134.

On April 22, 2013, the parties filed the Agreed Request for Ruling on Plaintiffs’

Motion for Preliminary Approval of Proposed Partial Class Settlement. Dkt. No. 202.
135.

On August 28, 2013, the Court entered an Order granting Plaintiffs’ Motion for

Preliminary Approval of Proposed Partial Class Action Settlement and entered a separate order setting
the date of the fairness hearing and establishing the procedures leading up to the fairness hearing. Dkt.
Nos. 204-205. Pursuant to the Preliminary Approval Order, the Court (a) preliminarily certified the
Settlement Class consisting of all those who purchased or otherwise acquired publicly traded securities
of Crocs between April 2, 2007 and April 14, 2008, inclusive; (b) approved the forms, methods and
timing for providing the Notice, the Summary Notice and the Proof of Claim form to Settlement Class
Members; (c) appointed GCG as the claims administrator; (d) set the deadlines for Settlement Class
Members to request exclusion from the Settlement Class, object to the Settlement, Plan of Allocation
and/or Plaintiffs’ Counsel’s request for an award of attorneys’ fees and reimbursement of expenses
and/or to personally appear or appear through counsel; (e) scheduling the final fairness hearing for 9:00
a.m. on February 13, 2014 (“Settlement Hearing”); and (f) set the deadlines for the submission of
papers in support of, and opposition to, the matters that will be heard at the Settlement Hearing.
Notice to the Class
136.

As demonstrated by the Fraga Affidavit (Ex. 1 hereto), over 206,524 copies of the

detailed Notice were mailed to potential Settlement Class Members and Summary Notice was
disseminated over PRNewswire on three separate occasions. See id. at ¶¶7, 9
137.

Specifically, starting on September 19, 2013, the Claims Administrator caused the

Notice and Proof of Claim to be mailed to all Settlement Class members who could be identified with
reasonable effort. Toward that end, on or about September 12, 2013, GCG received from Crocs’ stock
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transfer agent the names and addresses of 163 unique persons or entities who may have purchased or
otherwise acquired Crocs securities between April 2, 2007 and April 14, 2008, inclusive. GCG entered
these names and addresses into the GCG database created for this Action. Claim Packets were
disseminated to the 163 holders by first-class mail on September 19, 2013. Fraga Aff. at ¶¶3-4.
138.

As in most securities class actions, many Settlement Class Members are beneficial

purchasers whose securities are held in “street name” – i.e., the securities are purchased by brokerage
firms, banks, institutions and other third-party nominees in the name of the nominee, on behalf of the
beneficial purchasers. GCG also maintains a proprietary database with the names and addresses of
2,047 banks, retail brokers, clearing agents, and other known nominee purchasers (“Nominee
Database”). Page 12 of the Notice, under the heading “Special Notice to Banks, Brokers, and Other
Nominees,” directed all those who purchased or acquired Crocs securities during the Settlement Class
Period as nominee for a beneficial owner, within ten (10) days of receipt of the Notice, to either (a)
provide to the Claims Administrator the name and address of each person for whom they purchased
Crocs securities during such time period or (b) send a copy of the Notice by first class mail to all such
persons. Accordingly, on September 19, 2013, GCG caused Claim Packets to be mailed to the 2,047
names and addresses in its Nominee Database. Fraga Aff. at ¶5.
139.

GCG established a toll-free “Interactive Voice Response” system (the “IVR” system)

to accommodate potential claimants. This system became operational on or about September 19, 2013.
As of October 20, 2013, GCG has received a total of 253 calls, out of which 92 potential claimants left
messages and/or requests to speak with GCG administrators for assistance. All of the requests for a
return phone call were responded to in a timely manner. Fraga Aff. at ¶6. Additionally, 16 potential
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Settlement Class members requested claims packets through the IVR system, which was handled in a
timely matter. Id.
140.

Pursuant to the Preliminary Order, GCG Communications, the media division of GCG,

had the Summary Notice sent out over PRNewswire on September 12, 18, and 24, 2013. GCG also
caused a copy of the Notice, Proof of Claim and Stipulation to be posted on its website. Fraga Aff. at
¶7.
141.

As of October 21, 2013, GCG has received 196,240 names and addresses of potential

Settlement Class Members from individuals or from brokerage firms, banks, institutions and other
nominees requesting that Claim Packets be mailed to these individuals. Also, GCG has received
requests from brokers and other nominee holders for 8,074 Claim Packets to be forwarded to their
customers. All such requests were complied with in a timely manner. Fraga Aff. at ¶8.
142.

In the aggregate, from September 19, 2013 to October 21, 2013, 206,524 Claim

Packets were promptly disseminated to potential Settlement Class Members by first-class mail. Fraga
Aff. at ¶9.
143.

All objections to the Settlement, the Plan of Allocation and the Fee Request and

requests for exclusion from the Settlement Class are required to be filed no later than November 26,
2013.
144.

As of the date of this Declaration, there are no objections concerning the Settlement,

the Plan of Allocation, or request for attorneys’ fee and expenses, and one request for exclusion has
been received.
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Claims Processing
145.

In order to receive a share of the distribution of the proceeds from the Settlement, a

member of the Settlement Class must be an “Authorized Claimant.” An Authorized Claimant is a
Settlement Class member who: (a) purchased or otherwise acquired Crocs securities during the
Settlement Class Period; (b) meets the further qualifications set out below; and (c) submits a valid and
properly documented Proof of Claim form that accompanies the Notice in a timely manner as set out in
the Notice.
146.

Settlement Class members will be able to substantiate their claims with any of the

following forms of evidence: brokerage firm confirmation slips; monthly account statements; or such
other third-party documents that Plaintiffs’ Counsel and Defendants’ counsel, in their discretion,
mutually agree are sufficiently reliable and verifiable.
147.

As discussed above, with each copy of the Notice disseminated to potential members of

the Settlement Class, a copy of the Proof of Claim in the form approved by the Court was included. As
provided by the Preliminary Approval Order, the deadline for submitting Proofs of Claim is December
26, 2013.
148.

Additionally, it is the experience of Plaintiffs’ Counsel and the Claims Administrator

that members of similar classes do not submit proofs of claim until (and, often, shortly after) the claims
filing deadline. Further, such deadline may be extended by the Court.
THE RESULTS ACHIEVED
149.

The Settlement of $10 million during the pendency of an appeal of a prior dismissal is

an excellent recovery for Settlement Class Members.
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150.

Plaintiffs’ damages consultant estimated that the maximum recoverable damages,

assuming complete success on all issues of liability and damages, a 100% claim rate, and collectability
of a judgment, are approximately $775 million. Therefore, the $10 million cash Settlement, assuming a
100% claim rate, represents a recovery of approximately 1.3% of Plaintiffs’ expert’s estimate of the
amount of damages that could most likely be achieved for Settlement Class Members in the Action
assuming recovery by the entire Settlement Class for the entire Settlement Class Period.

As

demonstrated in the Settlement Memo, this percentage is in line with other similar securities class
actions, especially considering that there was a very real risk that Plaintiffs would lose on appeal.
151.

A 2011 NERA study found that the median settlement in 2011 was $8.7 million, below

the previous two years but still the third highest on record. The median ratio of settlement size to
investor losses was 1.3% in 2011.5
152.

A 2012 Cornerstone Report on securities class action settlements found that the median

securities class action settlement amount for the 65 court-approved settlements in 2011 was $5.8
million.6
153.

A 2013 Cornerstone report revealed an increase in securities class action settlement

amounts in 2012 to $10.2 million.7 However, mega-settlements (those in excess of $100 million,
where damages were estimated in the billions, accounted for 75% of that increase from 2011 to 2012.8
“Estimated damages” also rose dramatically in cases settled in 2012, from medium “estimated
damages” of $338 million and an average “estimated damages” of $2.097 billion in 2011 to medium
5

See Dr. Jordan Milev et al., Recent Trends in Securities Class Action Settlements – 2011 Year-End
Review, at 17, 23.
6
See Ellen M. Ryan & Laura E. Simmons, “Securities Class Action Settlements – 2011 Review and
Analysis,” at 2, 7 (Cornerstone Research, 2012).
7
Securities Class Action Filings - 2012 Year in Review (Cornerstone Research 2012), at 3.
8
See id. at 4.
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“estimated damages” of $605 million and average estimated damages of $6.019 billion in 2012.9
Further, the median settlement amounts as a percentage of “estimated damages” declined substantially
in 2012. As Cornerstone notes, “[s]ettlement amounts generally increase as “estimated damages”
increase; however, settlements as a percentage of “estimated damages” typically decrease as “estimated
damages increase.” Id. at 8. Based on the Cornerstone ranges, this case fell within the $500-$999
million range of “estimated damages” based on Plaintiffs’ damages expert’s calculations. The median
settlement as a percentage of “estimated damages” for that range was 1.1% in 2012. Thus, the
Settlement here, which represents a 1.3% recovery of “estimated damages” (assuming a complete
victory) is a slightly higher percentage recovery of “estimated damages” than the median range
recovered in cases of similar size and type.
154.

Moreover, in a securities class action, even after success on the merits at trial, a claims

process would be required before entry of judgment to fix Defendants’ actual liability to each Class
member during which Defendants could seek to challenge individual claiming Class member’s reliance
and damages. This has been required in those few federal securities class actions that have gone to a
plaintiffs’ verdict, where the juries rendered a per share damages figure for class members and the
courts refused to enter judgment until all claims were made and the applicable per share damages figure
was multiplied by the actual claims made. Because this is a fixed sum settlement, unlike a post-trial
claims process that would reduce Defendants’ actual out-of-pocket payment obligation to the amount
of the claims actually submitted, proven, and allowed as calculated in accord with the jury’s
determination of the appropriate per share formula(s) to be applied to those claims, and would
invariably be less than 100% of aggregate “estimated damages,” claiming Class Members will receive

9

See id. at 7.
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a larger share of their respective individual “estimated damages” than is indicated using aggregate
“estimated damages” based on a theoretical 100% claims-rate. Indeed, expert testimony in other cases
indicate that 90% of institutional investors and only 30% of non-institutional investors eligible to make
claims actually do so.
155.

Based on the application of historical claims rates in securities actions of similar

vintage, it is estimated here that Class Members with less than the total amount of aggregate “estimated
damages” will ultimately make claims. Thus, the result achieved in this Action will very likely actually
represent a recovery to claiming Class Members of more than 1.3%.
THE STRENGTHS AND WEAKNESSES OF THE CASE
156.

Although Plaintiffs are confident in the strength of their case, Defendants were just as

confident that Plaintiffs would not succeed on the merits, especially after the Court granted their
motions to dismiss. Clearly, Plaintiffs faced considerable risks in this Action. In achieving the
Settlement, Plaintiffs’ Counsel carefully considered numerous factors, including the complexity,
expense and delay inherent in continued prosecution of the Action through the appeal process, pretrial,
trial and additional appeal phases; Plaintiffs’ difficult burden of proof on such issues as falsity,
materiality, scienter, causation, and damages; the risks of obtaining and maintaining the class
throughout the litigation; the uncertainties of the outcome of a trial before a jury; the likelihood and
vagaries of appellate proceedings in an environment where the law governing federal securities claims
continues to be in flux; the maximum amount Plaintiffs could reasonably expect to recover at trial; the
delay that would likely be incurred in obtaining a recovery for the class; the limited sources of payment
available to respond to any judgment in the Action against the Defendants; and the immediate
monetary benefit provided by the Settlement to the Settlement Class. Plaintiffs evaluated these factors
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only after extensive factual investigation and legal analysis that enabled Plaintiffs to assess the strengths
and weaknesses of their claims. Armed with this information, Plaintiffs’ Counsel were prepared to
engage in extensive arm’s-length negotiations, which eventually led to the Settlement before this Court.
157.

Based on all these factors, as well as the extensive experience of Plaintiffs’ Counsel in

the litigation of securities class actions, Plaintiffs’ Counsel submit that the Settlement is more beneficial
than any of the realistic alternatives offered by continued litigation of the Action, and is, therefore, fair,
reasonable and adequate.
The Risks of Establishing Liability
158.

As a result of Plaintiffs’ factual and legal research and analysis, as well as the

Settlement negotiations, Plaintiffs are able to identify many of the arguments and issues that would
likely have been raised in the course of continued litigation against the Defendants. Although
Plaintiffs’ Counsel would forcefully argue the merits of their claims at trial (assuming the Court’s
dismissal was reversed and the Action proceeded to trial), and Plaintiffs still believe ultimate victory
would have been theirs, Defendants could have offered potentially effective arguments of their own in
their defense to Plaintiffs’ claims.
159.

Several important factors figured prominently in Plaintiffs’ decision to accept the

proposed Settlement on behalf of themselves and the Settlement Class. First and foremost of these
considerations was the immediate financial benefit to the Settlement Class of the $10 million
Settlement, while the case was still pending on appeal. So, even if Plaintiffs succeeded on their appeal
and Plaintiffs achieved their best case (or even near best case) theoretical recovery, that would be
premised entirely upon the assumptions that (i) Plaintiffs prevail in proving their case for each member
of the Settlement Class for the entire Settlement Class Period, (ii) the jury awards the full amount of
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damages sought by Plaintiffs, and (iii) each and every eligible Settlement Class member files a valid
Proof of Claim. Accordingly, as experienced counsel with fiduciary obligations to the Settlement Class
they represent, Plaintiffs’ Counsel discounted the amount they sought in settlement to reflect the
realistic risks of recovering less than the full amount of estimated class-wide damages or, indeed,
recovering nothing at all.
160.

Besides the significant risk of losing on appeal, another significant procedural risk

Plaintiffs faced, if the case was remanded and the Court’s decision reversed, was that the Court had not
yet certified a class. Absent this Settlement, Defendants would likely have vigorously opposed
certification of a class or, alternatively, a class of the same size and definition. While Plaintiffs believe
that their motion to certify the Class would have been granted (and survived any attempts at a Fed. R.
Civ. P. 23(f) appeal), Plaintiffs recognized the real risk that the Court might not certify a class at all and,
even if it did, might certify a smaller class than the one proposed, increasing the risk of no recovery for
some, potentially large, segments of the Settlement Class.
161.

On the merits, at trial, Plaintiffs would have attempted to establish liability based on the

alleged misrepresentations concerning, among other things, financial results, internal controls, and
inventory accounting, disseminated to the investing public in Company press releases, investor
conference calls, and quarterly or annual filings with the SEC. Plaintiffs would have attempted to show
that these alleged misrepresentations and incomplete statements were material, were made knowingly
or recklessly, and artificially inflated the price of Crocs publicly traded securities throughout the
Settlement Class Period. All of these issues were sharply disputed, with Defendants consistently
denying wrongdoing and liability.
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162.

The most serious of these risks was Plaintiffs’ burden to establish actionable

misstatements; that each of the Defendants acted with scienter (i.e., proof of actual knowledge or
reckless conduct); and that any losses Plaintiffs and the Settlement Class suffered were the result of
Defendants’ fraud, rather than, as Defendants argued, the “worst economic downturn since the Great
Depression.” This task was further complicated by the fact that most fact witnesses would be
predominantly Defendants’ employees and agents, who could obviously be expected to be hostile to
Plaintiffs’ case. Indeed, it is the rare securities fraud action where a defendant or a corporation’s
employee admits liability. As a result, Plaintiffs would have to establish their case primarily through
circumstantial evidence. Reliance on circumstantial evidence to prove Plaintiffs’ claims, however,
entails risks of its own, particularly as Defendants would offer alternative inferences that could be
drawn from that same evidence that the jury might choose to adopt.
The Risks of Establishing Damages
163.

Further, even if Plaintiffs prevailed in establishing falsity and scienter, Plaintiffs were

required to prove loss causation (i.e., that Defendants’ misconduct caused the damages claimed).
While Plaintiffs believe they could overcome any arguments or defenses based on causation and
damages, there is certainly no assurance that the jury would agree with Plaintiffs’ arguments.
164. Proof of damages would also have been extremely complex and involve considerable
risk for Plaintiffs. Proof of damages and causation in a “fraud-on-the-market” case like this entails a
degree of complexity and sophistication that, in itself, is a risk to Plaintiffs’ ability to carry their burden
of proving damages at trial. More specifically, Defendants were expected to advance, primarily
through expert testimony, an argument that any losses were caused by external factors unrelated to the
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alleged misrepresentations or omissions, which could have dramatically reduced or eliminated
recoverable damages.
165.

Indeed, based on Plaintiffs’ Counsel’s experience in open-market securities cases of

this type, Plaintiffs believe it is likely Defendants would have argued that all of the drops in Crocs’
share prices were no more than the result of general market conditions or other factors wholly unrelated
to Defendants’ false and misleading statements.
166. Plaintiffs, on the other hand, would respond with expert testimony that any attempt by
Defendants to blame the general market conditions or other factors unrelated to Defendants’ false and
misleading statements for the decline in Crocs’ value would fail. Further, Plaintiffs would argue (and
their experts would confirm) that the amount of damages presented already took into account any
extraneous or non-actionable price movements and that their damages analysis was distilled down to
only those amounts resulting from information curing prior misstatements. At best, however, the issue
of damages would have degenerated into a “battle of experts.” In the end, Plaintiffs were at risk that
the jury might not resolve the “battle of experts” over causation and damages in favor of the Settlement
Class. Whose experts the jury would believe is a risk not practically measurable in advance of trial.
Other Risks
167.

Plaintiffs’ Counsel also considered the substantial time and expense that would be

involved in continuing to prosecute the Action through appeal, and if successful, through trial and the
inevitable post-trial motions and further appellate proceedings.

Simply completing the pre-trial

proceedings would have involved considerable discovery, including reviewing millions of pages of
documents; taking dozens of depositions; defending depositions of Plaintiffs and other investors;
preparing complex expert reports and discovery of the expert witnesses; negotiating and completing a
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complex and voluminous pre-trial order; and extensive briefing on motions for summary judgment,
motions to strike experts and other motions in limine likely to be made by Plaintiffs and by Defendants.
Given the complex nature of the case and the numerous persons with knowledge of discreet aspects of
the case, trial of the Action would be extremely complex and likely take weeks to complete. By way of
example, the recent Vivendi securities class action fraud trial before Judge Richard Holwell (Ret.)
(S.D.N.Y.) began in October 2009 and lasted four months, including three weeks of jury deliberations;
judgment still has not been entered and lengthy appellate proceedings following entry of judgment are a
certainty.
168.

Moreover, courts have noted that “securities actions have become more difficult from a

plaintiff’s prospective in the wake of the PSLRA.” In re Ikon Office Solutions, Inc. Sec. Litig., 194
F.R.D. 166, 194 (E.D. Pa. 2000). This is borne out by a 2006 NERA study that found the dismissal
rate at the initial pleading stage has doubled since the enactment of the PSLRA, accounting for 40.3%
of the dispositions of federal securities cases. See Ronald I. Miller, Ph. D., Todd Foster, Elaine
Buckberg, Ph. D., Recent Trends in Shareholder Class Action Litigation: Beyond the Mega-Settlement,
Is Stabilization Ahead?, at 4 (NERA Apr. 2006). That this case was dismissed at the pleading stage is
evidence of the strength of that risk. Further, the risk to Plaintiffs’ counsel in these cases, given the
fluidity of numerous questions under the federal securities laws, alone makes securities cases more
difficult because a multi-million dollar action can be reduced by the stroke of a court’s pen to a case
with miniscule values that cannot be economically litigated for an individual plaintiff. Indeed, the
possibility of a change in law is a meaningful risk in securities cases. For instance, coupled with the
Supreme Court raising the general pleading standards in recent years in Bell Atlantic Corp. v. Twombly,
550 U.S. 544 (2007) and Ashcroft v. Iqbal, 556 U.S. 662 (2009), the Supreme Court has in the last few
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years engaged in much activism in the securities field, which has had a profound affect on the ability of
plaintiffs to survive the pleading stage or obtain class certification in private class actions, particularly
securities class actions. See, e.g., Amgen Inc. v. Conn. Ret. Plans & Trust Funds, 133 S. Ct. 1184
(2013); Erica P. John Fund, Inc. v. Halliburton Co., 131 S. Ct. 2179, 2185 (2011); Matrixx Initiatives,
Inc. v. Siracusano, 131 S. Ct. 1309 (2011); Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2552, n.6
(2011); Janus Capital Group, Inc. v. First Derivative Traders, 131 S. Ct. 2296 (2011); Merck & Co. v.
Reynolds, 559 U.S. 633 (2010); Morrison v. v. Nat’l Australia Bank, 130 S. Ct. 2869 (2010); Tellabs,
Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308 (2007); Dura Pharms., Inc. v. Broudo, 544 U.S. 336
(2005).
* * *
169.

In sum, through extensive analysis and negotiation, the parties compromised their

differences and reached the agreement that is embodied in the Stipulation. In view of the $10 million
Settlement that has been recovered for the Settlement Class, the sharply contested factual and legal
issues (both as to liability and damages), and the uncertainties and enormous costs and delays inherent
in continuing the litigation, Plaintiffs believe the Settlement to be a favorable result and urge its
approval by the Court.
THE PLAN OF ALLOCATION
170.

As set forth in the Notice, Plaintiffs’ Counsel prepared the Plan of Allocation (in

consultation with an expert) for the distribution of the proceeds of the Settlement. The objective of the
proposed Plan of Allocation is to distribute equitably the net proceeds of the Settlement to those
Settlement Class Members who suffered losses as a result of the alleged misrepresentations and
omissions. Thus, the proposed division of the proceeds of the Settlement among claiming Settlement
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Class Members is based upon the formula that results in Plaintiffs’ best possible damages assuming
success on the merits for all claims of the Settlement Class Members at the various different junctures
during the Settlement Class Period. Since the proposed allocation reflects the best possible damages
theory that Plaintiffs believe could have been proffered at trial, Plaintiffs’ Counsel submits that the Plan
of Allocation is eminently fair, reasonable, and equitable.
171.

The Plan of Allocation, which is fully set forth on pages 3-7 of the Notice, see Fraga

Aff, Ex. A, provides for the calculation of “Recognized Losses” for those Settlement Class Members
who file timely and properly completed Proof of Claim forms (“Authorized Claimants”). In sum, the
calculation of Recognized Loss, which is set forth in the Notice step-by-step, is based on the dates of
purchase of Crocs securities and sales, if any, during the Settlement Class Period, with caps on the per
share Recognized Loss based on the price declines following the alleged partially curative disclosures.
Settlement Class Members will be eligible to participate in the distribution only to the extent they had a
net loss on their overall transactions in Crocs securities during the Settlement Class Period. If a
Settlement Class Member had a net gain from his/her overall transactions in Crocs securities during the
Settlement Class Period, the value of the Recognized Claim will be zero. If a Settlement Class
Member suffered a net loss on his/her/its overall transactions in Crocs securities during the Settlement
Class Period, but that loss was less than the Recognized Claim, then the Recognized Claim shall be
limited to the amount of the actual loss.
172.

In the event that a Settlement Class Member made more than one purchase or sale of a

particular Crocs security, all purchases and sales shall be matched on a First-In-First-Out (“FIFO”)
basis. Settlement Class Period sales will be matched first against any particular Crocs security held at
the beginning of the Settlement Class Period and then against purchases during the Settlement Class
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Period in chronological order. For all purposes, the transaction date and not the settlement date shall be
used as the date for determining eligibility to file a claim. Acquisitions through gifts and transfers of
securities are not eligible. The covering purchase of a “short” sale is not an eligible purchase. No
distributions will be made to Authorized Claimants who would otherwise receive a distribution of less
than $10.00.
173.

Finally, under the Plan of Allocation, each Authorized Claimant shall be paid the

percentage of the Net Settlement Fund that each Authorized Claimant’s Recognized Loss bears to the
total of the Recognized Loss of all Authorized Claimants (i.e., on a pro rata basis). Additionally, under
the Plan of Allocation, the total recovery from transactions in put and call options cannot exceed 10%
of the amount to be distributed to Settlement Class Members.
174.

Settlement Class Members who do not file acceptable Proofs of Claim will not share in

the settlement proceeds. Settlement Class Members who do not file an acceptable Proof of Claim will
nevertheless be bound by the judgment and the Settlement. Distributions will be made to Authorized
Claimants after all claims have been processed and after the Court approves the final calculations and
distributions to be made to Settlement Class Members.
175.

Although the deadline has not yet passed, Plaintiffs’ Counsel has not received any

objections to the Plan of Allocation to date. If any objections are received by the November 26, 2013
deadline, Plaintiffs’ Counsel will address any additional issues resulting from the objections in reply
papers to be submitted prior to the Settlement Hearing.
176.

In sum, the Notice disseminated to Settlement Class Members details the Plan of

Allocation at great length and the estimated impact on individual claiming Settlement Class Members.
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Settlement Class Members have the opportunity to object or otherwise express their views concerning
the Plan of Allocation to the Court.
PLAINTIFFS’ COUNSEL’S REQUEST FOR AN AWARD
OF ATTORNEYS’ FEES
The Requested Fee is Fair and Reasonable
177.

The work undertaken by Plaintiffs’ Counsel in prosecuting this case and arriving at this

Settlement in the face of substantial risks has been time-consuming and challenging. The litigation
settled only after Plaintiffs’ appeal from the Court’s order dismissing the case was fully briefed. To do
so, over almost six years, Plaintiffs’ Counsel performed a wide range of tasks necessitated by the
complexity of both the underlying facts presented by this case and the sophisticated legal issues that
naturally arise under the federal securities laws.

These efforts included, among other things,

conducting extensive factual investigations into the events and circumstances underlying the claims in
the Complaint, which uncovered substantial information about the Company that form the basis of
Plaintiffs’ detailed and particularized Complaint; interviewing numerous witnesses with knowledge of
the facts pled in the Complaint; obtaining and reviewing filings with the SEC, as well as press releases,
analyst reports, and other relevant documents; thoroughly researching the law relevant to the claims
against Defendants; opposing the motions to dismiss filed by Defendants; appealing the Court’s
decision on the motions to dismiss; defending Lead Plaintiffs’ status in both this Court and on appeal;
consulting with experts in accounting and damages; preparing for and attending a mediation session, as
well as participating in numerous negotiations with the assistance of a Tenth Circuit mediator, as well
as informal discussions between the parties; negotiating the Settlement; developing the Plan of
Allocation; preparing the Stipulation with its accompanying exhibits; and drafting all preliminary and
final settlement papers presented to the Court to effectuate the Settlement.
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178.

For their extensive efforts expended on behalf of the Settlement Class, Plaintiffs’

Counsel is applying for compensation to be calculated on a percentage basis. As set forth in the
accompanying Fee Memorandum, the percentage method for awarding attorneys’ fees in this Action is
the appropriate method of fee recovery because, among other things, it aligns the lawyers’ interest in
being paid a fair fee with the interest of the Settlement Class in achieving the maximum recovery in the
shortest amount of time required under the circumstances. The percentage method is also supported by
public policy, has been recognized as appropriate by the United States Supreme Court in common fund
cases, is the authorized method under the PSLRA, and represents the overwhelming current trend in the
Tenth Circuit as well as in the other Circuits.
179.

Based on the result achieved for the Settlement Class, the extent and quality of work

performed, the risks of the litigation and the contingent nature of the representation, Plaintiffs’ Counsel
submit that a fee equal to 30% of the $10 million recovered for the Settlement Class ($3 million) is
justified and should be approved. As discussed in the Fee Memorandum, a 30% fee is within the range
of the percentages typically awarded in securities class actions in this Circuit and within the range
typically agreed to in private contingent litigation.
180.

Moreover, as described in the Fee Memorandum, the requested fee is not only fair and

reasonable under the percentage approach but a lodestar/multiplier analysis also confirms the
reasonableness of the fee. Annexed hereto as Exhibits 2 through 4 to this Declaration are the individual
firm declarations of Plaintiffs’ Counsel. Each of those declarations sets forth the identity and level of
each attorney and professional at each of those firms who worked on this Action, each of their current
billing rates and the number of hours each devoted to this Action. Based upon these declarations, the
total hourly charges of Plaintiffs’ Counsel in this Action, on a current basis (i.e., their “lodestars”), is
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$2,436,025.75 on 3,877.45 hours of time. On an hourly basis, therefore, the requested fee of $3 million
is equivalent to a relatively modest multiplier of 1.23 of the collective time charges of Plaintiffs’
Counsel.
181.

Plaintiffs’ Counsel maintained daily control and monitoring of the work performed by

lawyers on this case. Although the senior attorneys at the respective firms personally devoted
substantial time to this case, other experienced attorneys at the firms undertook particular tasks
appropriate to their levels of expertise, skill and experience, and more junior attorneys and paralegals
worked on matters appropriate to their experience levels. Throughout the Action, Plaintiffs’ Counsel
allocated work assignments among the attorneys at the two firms to avoid unnecessary duplication of
effort with the goal of providing efficient, low-cost representation to the Settlement Class.
182.

The biographies for attorneys who devoted substantial time to the prosecution of the

Action are included in their firm resumes, which are attached as Exhibit A to Exhibits 2 through 4 to
the Piven Declaration.
183.

Plaintiffs’ Counsel’s billing rates are consistent with rates charged in the communities

in which they practice.10 In addition, the Supreme Court and other courts have held that the use of

10

The lodestar is calculated by multiplying the number of hours expended on the entire litigation by a
particular attorney or professional by his or her current hourly rate. The hourly billing rate applied is the
hourly rate that is normally charged in the community where the counsel practices – i.e., the “market
rate.” See Blum v. Stenson, 465 U.S. 886, 895 (1984); see also Hensley v. Eckerhart, 461 U.S. 424, 447
(1983) (Brennan, J., concurring in part, dissenting in part) (“market standards should prevail”).
Therefore, courts, including in this Circuit, have found “[t]he proper reference point in determining an
appropriate fee award is the rates charged by private attorneys in the same legal market as prevailing
counsel,” Ramon v. Kern High Sch. Dist., 98 Fed. Appx. 627, 629 (9th Cir. 2004); accord Sussman v.
Patterson, 108 F.3d 1206, 1212 (10th Cir. 1997), and have applied out-of-state counsel’s hometown
billing rates even where prevailing rates in the geographic location of the case might be lower. See
Pelletz v. Weyerhaeuser Co., 592 F. Supp. 2d 1322, 1326-27 (W.D. Wash. 2009) (“The Court finds that
the hourly rates charged by the attorneys in this case are reasonable for the work performed in each of
the respective relevant communities by attorneys of similar skill, experience, and reputation.”); Gottlieb
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current rates is proper since such rates more adequately compensate for inflation and loss of use of
funds. Missouri v. Jenkins, 491 U.S. 274, 283-84 (1989).
184.

Indeed, recently, Brower Piven’s rates were approved in securities class actions in

courts around the country, including California and New York. See, e.g., Gomez v. Bidz.com, Inc., et
al., No. 2:09-cv-03216-CBM-E, Order Granting Motion for Certification of the Class for Settlement
Purposes, Final Approval of the Settlement, and Approval of the Plan of Allocation and Granting
Motion for an Award of Attorneys’ Fees and Reimbursement of Expenses (C.D. Cal. Oct. 11, 2013),
Dkt. No. 109; Freudenberg v. E*Trade Fin. Corp., et al., No. 07 Civ. 8538 (JPO) (MHD), Final
Judgment and Order of Dismissal (S.D.N.Y. Oct. 22, 2012), Dkt. No. 154. Previously, Brower Piven’s
rates were approved in a securities class action in Colorado. See In re Spectranetics Corp. Sec. Litig.,
No. 1:08-cv-02048, Order Awarding Attorney Fees and Expenses (D. Colo. Apr. 4, 2011), Dkt. No.
178.
185.

Additionally, in other securities cases in the United States District Court of Colorado,

similar billing rates as those of Plaintiffs’ Counsel were approved. See In re: Core Bond Fund, No. 09cv-1186, Exhibit A to Declaration of Jonathan M. Plasse in Support of Motion for Final Approval of
Class Settlement, Approval of Distribution Plan, and Award of Attorneys’ Fees and Expenses, Dkt.
101-24, at 2 (listing billing rates for partners at Labaton Sucharow LP as high as $865 and for
associates as high as $540 in 2011); Exhibit A to Declaration of Sean R. Matt on Behalf of Hagens
Berman Sobol Shapiro LLP in Support of Class Counsel’s Motion For an Award of Attorneys’ Fees
and Reimbursement of Litigation Expenses, Dkt. 101-28, at 1 (listing billing rates for partners at
v. Barry, 43 F.3d 474, 485 n.8 (10th Cir. 1994) (“where the prevailing party used out-of-town counsel
whose rates were higher than those charged locally, we have permitted an award based on those higher
rates”).
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Hagens Berman as high as $725 and for associates as high as $450 in 2011); see also Mishkin v. Zynex
Med. Holdings, Inc., No. 09-cv-00780, Exhibit B to Exhibit 3 to Declaration of Peter A. Binkow on
Behalf of Glancy Binkow & Goldberg LLP in Support of Lead Counsel’s Request for an Award of
Attorneys’ Fees and Reimbursement of Expenses, Dkt. 101-3, at 22 (listing billing rates for partners as
high as $725 and for associates as high as $495 in 2012). The rates above are likely lower than current
rates due to typical annual rate increases at these firms.
186.

Further, Plaintiffs’ Counsel’s rates are commensurate with rates charged by attorneys

of comparable skill, reputation and experience who specialize in the defense of securities fraud
litigation. For example, in a 2010 bankruptcy court fee application in the In re Fairfield Residential,
LLC proceedings, the rates for partners and of counsel at Morrison & Foerster (defense counsel in this
case) ranged from $650 to $945 and rates for associates ranged from $430 (for first year associates) to
$650 (for associates admitted in 2002). See In re Fairfield Res., LLC, No. 09-14378-BLA (Bankr. Ct.
D. Del), Final Application of Morrison & Foerster LLP as Lead Counsel for the Official Committee of
Unsecured Creditors for Compensation and Reimbursement of Expenses Incurred Pursuant to 11
U.S.C. §§330 and 331. It is expected that these rates have increased in the last three years. Further,
billing rates charged for bankruptcy matters by large firms are often discounted before submission of
such fee applications to the courts. The rates may also be lower than what the same attorneys charge
non-debtor clients where court approval of their fees is not required. Indeed, the median billing rate for
litigation partners at New York City law firms that typically defend securities class action cases is now
estimated at approximately $1,000 per hour, with more senior partners billing at $1,200 per hour and
more.

49

Case 1:07-cv-02351-PAB-KLM Document 208 Filed 10/25/13 USDC Colorado Page 50 of
184

187.

The resulting lodestar for Plaintiffs’ Counsel, which excludes all time incurred in

connection with the request for attorneys’ fees and reimbursement of expenses, is $2,436,025.75. The
total requested fee of 30% of the Settlement Fund, therefore, yields a 1.23 multiplier and is fair and
reasonable based upon the significant risk of the litigation, the results achieved, the lack of
governmental assistance, the time devoted to the Action, the reputation of counsel, awards in similar
cases, and the quality of representation by Plaintiffs’ Counsel in achieving this Settlement before the
Court. Indeed, as discussed in the Fee Memorandum, when using a lodestar/multiplier cross-check,
courts have routinely awarded fee requests with far larger lodestar multipliers in securities fraud class
actions.
The Johnson Factors Support the Requested Fee Award
188.

Plaintiffs’ Counsel prosecuted this case on a contingency basis, committed their own

resources, and litigated it for almost six years without any compensation or guarantee of success. As
set forth in detail above, at the outset, each of the attorneys representing Plaintiffs understood they were
embarking on a difficult, complex, expensive, and lengthy litigation. Plaintiffs’ Counsel understood
that Defendants would (and, in fact, did) retain a highly experienced large corporate defense firm to
mount a vigorous defense, and that there was no guarantee of ever being compensated for the
anticipated enormous investment of time and money the case would require.
189.

Undertaking a federal securities action on a contingency is, itself, a high risk endeavor,

with a majority of such cases being dismissed at the pleading stage (like this one). Furthermore, as
discussed in the Fee Memorandum, the law governing federal securities cases remains in constant flux
and prior assumptions as to the state of the law have been swept away in several recent Supreme Court
cases.
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190.

There are numerous cases in which Plaintiffs’ Counsel, in contingent fee cases such as

this, after expenditures of thousands of hours, have received no compensation whatsoever. Counsel
know from personal experience that despite the most vigorous and competent of efforts, a law firm’s
success in contingent litigation such as this is never assured – and that many able plaintiffs’ law firms
have suffered major defeats after years of litigation (and after expending tens of millions of dollars of
time and money) without receiving any compensation at all for their efforts. However, Defendants and
their counsel know that Plaintiffs’ Counsel, who include leading members of the Plaintiffs’ bar, are
prepared and willing to go to trial, which permits meaningful settlement in actions such as this.
191.

Notwithstanding the tremendous risks faced in pursuing this Action, Plaintiffs’ Counsel

undertook this Action on a fully contingent basis. Had Plaintiffs not prevailed or achieved a favorable
settlement in the Action, Plaintiffs’ Counsel would have sustained a substantial financial loss.
Nevertheless, Plaintiffs’ Counsel devoted more than 3,877 hours of time and advanced approximately
$122,592.43 in out-of-pocket expenses to prosecute this Action. Clearly, Plaintiffs’ Counsel undertook
a significant risk to represent the Settlement Class here.
192.

This Court should also recognize the responsibility undertaken by Plaintiffs’ Counsel in

agreeing to represent the Settlement Class in the Action in terms of foregoing other potential
employment during the litigation to assure sufficient resources were dedicated to the prosecution of this
Action. Another factor is the attorney’s loss of the use of the money invested during the course of the
litigation. Attorneys representing hourly fee-paying clients are paid immediately, with the money
available for investment and the creation of additional revenues. Such additional revenues are not
available to the contingent fee attorney. Lawsuits such as this Action are exceedingly expensive to
litigate.
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193.

The expertise and experience of Plaintiffs’ Counsel is another important factor in

setting a fair fee. As demonstrated by Plaintiffs’ Counsel’s firm resumes, attached as exhibits to the
attached individual firm declarations, the attorneys at Plaintiffs’ Counsel’s firms are experienced and
skilled practitioners in the litigation field. Moreover, Plaintiffs’ Counsel have successful track records
in securities cases throughout the country – including within this Circuit.
194.

The quality of the work performed by Plaintiffs’ Counsel in attaining the Settlement

should also be evaluated in light of the quality of the opposition. Plaintiffs were opposed in this case by
very skilled and highly-respected counsel. Settling Defendants were represented by Morrison &
Foerster LLP, one of the world’s leading law firms. This prominent defense firm spared no effort or
expense in the defense of their clients. In the face of this knowledgeable and formidable defense,
Plaintiffs’ Counsel were nonetheless able to develop a case that was sufficiently strong to persuade the
Settling Defendants to settle on terms quite favorable to the Settlement Class.
195.

Moreover, Plaintiffs’ Counsel achieved this outstanding Settlement through their own

skill, effort, and initiative. Plaintiffs’ Counsel received no outside or governmental assistance.
196.

Plaintiffs’ Counsel’s fee request is also well within, and even below, the range of

awards typically granted for cases that have been contested for this length of time. In private
contingent litigation, plaintiffs’ attorneys generally undertake representation for fees of one third (1/3)
to 40% of the potential recovery, plus expenses. Courts in this Circuit and elsewhere have routinely
awarded 33.33% of a class action recovery in attorneys’ fees, which is greater than the 30% requested
here. See Fee Br. at 3-4 & n.5.
197.

Likewise, Plaintiffs’ Counsel are seeking an award that would represent a 1.23 multiple

of their lodestar. Such multipliers are usually awarded to compensate successful plaintiffs’ attorneys
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for the contingent nature of the their fee arrangement, the long delay in payment, the responsibilities
and risks undertaken in complex class action litigation and the incentivizing nature of such success
awards to assure prosecution of claims of small investors to vindicate the federal securities laws.
Multipliers of between 3 and 4.5 times plaintiffs’ attorneys’ lodestar are common in this Circuit and
circuits around the country in securities actions. See Fee Br. at 4. Thus, the requested fee is well within
(and indeed lower than) the amount of awards in similar cases whether analyzed under the percentageof-the-recovery method of the lodestar/multiplier method.
198.

As to the reaction of class members to the request, as set forth above, 206,524 copies of

the Notice have been mailed to potential Settlement Class Members. Fraga Aff. at ¶9. In addition, the
Summary Publication Notice was disseminated on PRNewswire on three separate occasions. Id. at ¶7.
The Notices described Plaintiffs’ Counsel’s intention to apply to the Court for an award of attorneys’
fees not to exceed 33.33% of the Gross Settlement Fund and reimbursement of expenses not to exceed
$250,000. The deadline to object to Plaintiffs’ Counsel’s fee request is November 26, 2013, but to
date, no Settlement Class Member has objected to either of those requests.
199.

Finally, for decades, the United States Supreme Court and countless lower courts have

repeatedly and consistently recognized that the public has a strong interest in having experienced and
able counsel be incentivized to undertake the risky task, on a contingent basis, of privately enforcing
the federal securities laws and related regulations designed to protect investors from the pernicious
effects of false and misleading statements made in connection with the issuance or subsequent purchase
or sale of publicly-traded securities. See, e.g., Bateman Eichler, Hill Richards, Inc. v. Berner, 472 U.S.
299, 310 (1985) (private securities actions provide “‘a most effective weapon in the enforcement’ of the
securities laws and are ‘a necessary supplement to [SEC] action.’”) (citation omitted). Indeed, as
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Congress recognized in passing the PSLRA, private securities litigation is an indispensable tool with
which defrauded investors can recover their losses without having to rely on government action. Such
private lawsuits promote public and global confidence in our capital markets, deter future wrongdoing,
and help to guarantee that corporate officers, auditors, directors, lawyers, and others properly perform
their jobs.
200.

The importance of this public policy is particularly evident in this case. Here, the SEC

has not filed a complaint against any of the Defendants – yet Plaintiffs’ Counsel has recovered $10
million on behalf of Crocs investors while the Action was still on appeal. Such recoveries – and the
complex and prolonged litigation necessary to achieve them – are only possible if plaintiffs’ counsel is
ultimately compensated with fees commensurate with the magnitude of their successes.
* * *
201.

Based upon all of the foregoing, and for the reasons set forth in the Fee Memo,

Plaintiffs’ Counsel submit that the request for an award of 30% of the Settlement Fund is fair and
reasonable and should be granted.
PLAINTIFFS COUNSEL’S APPLICATION FOR REIMBURSEMENT OF EXPENSES
202.

Plaintiffs’ Counsel also request $122,592.43 as reimbursement of their out-of-pocket

litigation expenses reasonably and necessarily incurred by them in the prosecution of this Action.
203.

From the beginning of the case, Plaintiffs’ Counsel were aware that they might not

recover any of their expenses, and, at the very least, would not recover anything until the Action was
successfully resolved. Plaintiffs’ Counsel also understood that, even assuming that the case was
ultimately successful, an award of expenses would not compensate them for the loss of the use of those
funds advanced to prosecute this Action. Thus, Plaintiffs’ Counsel were motivated to, and did, take
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significant steps to minimize expenses whenever practicable without jeopardizing the vigorous and
efficient prosecution of the Action.
204.

The following chart details the expenses incurred by Plaintiffs’ Counsel by category:

Reproduction/Printing

$4,522.55

Special Supplies/Binding

$860.39

Express Mail/Messenger/Postage

$1,385.42

Computer Research/Pacer/Lexis/Westlaw/Bloomberg
Travel/Meals/Hotels

$21,603.88
$6,967.89

Long Distance Telephone/Telecopier/Data/Conference Call Services

$572.80

PSLRA Notice/Business Wire

$200.00

Experts/Consultants/Investigators

$74,245.00

Process Server

$59.50

Mediator

$12,175.00

TOTAL

$122,592.43

205.

The foregoing summary of expenses incurred in the prosecution of the Action are

described in further detail by the firm that paid or incurred such expenses in the individual firm
declarations. See Exhibits 2 through 4.
206.

As the above chart indicates, the expenses incurred by Plaintiffs’ Counsel are the types

typically and necessarily incurred in modern complex business litigation and the types that courts
routinely reimburse in securities and antitrust class actions. These expenses include the cost of experts,
computer research, photocopying, telephone, postal and express mail charges, filing fees, the
mediator’s fees, and other similar case-related costs. See Fee Br. at 14-15. The expenses also include
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travel expenses, including the cost of attending the final approval hearing (i.e., hotel and transportation
to and from Colorado).
207.

Moreover, the requested expense reimbursement is less than half the limit Plaintiffs’

Counsel’s set for their prospective request of $250,000 disclosed in the Notices. Nevertheless, as of the
date of this Declaration, there are no objections to that much higher potential requested reimbursement
of those expenses disclosed to Settlement Class Members.
REIMBURSEMENT OF NOTICE AND ADMINISTRATION COSTS
208.

Plaintiffs are also seeking approval of the reimbursement of the cost of the notice

program and administration of the Settlement incurred or charged by the Court-appointed Claims
Administrator, GCG. Those charges include the costs of printing, postage, reimbursement of banks,
brokerage firms and other nominees for providing the names and addresses of potential Settlement
Class Member in response to the dissemination of the Notice and Summary Publication Notice; the
fees and out-of-pocket expenses of GCG in processing claims and responding to inquiries from
potential Claimants; and other expenses incurred in the administration of the Settlement. Those
expenses continue to be incurred, and will continue to be incurred until completion of the
administration process.
209.

Accordingly, Plaintiffs’ Counsel request approval to make an interim payment to GCG

of an amount to be determined prior to the Settlement Hearing in connection with costs that will have
already incurred in providing notice and the administration services. GCG’s detailed statement of the
costs incurred will be provided to the Court prior to the Settlement Hearing. If approved, this amount
will be deducted from the Settlement Fund as provided in the Stipulation.
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CERTIFICATE OF SERVICE
I hereby certify that on October 25, 2013, I electronically filed the foregoing Declaration of
Charles J. Piven In Support of Plaintiffs’ Motions For Final Certification of The Settlement Class; Final
Approval of Class Notice; Final Approval of the Proposed Partial Settlement; Final Approval of the
Proposed Plan of Allocation; and Plaintiffs’ Counsel’s Motion For An Award Of Attorneys’ Fees and
Reimbursement of Litigation Expenses, including Exhibits 1-6, using the CM/ECF system, which will
send notification of such filing to the following e-mail addresses:
pfriedman@mofo.com

Paul T. Friedman

ejolson@mofo.com

Erik J. Olson

nserfoss@mofo.com

Nicole K. Serfoss

gbader@bader-associates.com

Gerald L. Bader, Jr.

rtaylor@bader-associates.com

Renee Beth Taylor

jeff@dyerberens.com

Jeffrey Allen Berens

kip@shumanlawfirm.com

Kip Brian Shuman

jeff@jmvpclaw.com

Jeffrey Mark Villanueva

jcc@jccpc.com

Joseph C. Cohen, Jr.

csmith@zuckerman.com

Cyril V. Smith

sfink@gibsondunn.com

Scott A. Fink

lglancy@glancylaw.com

Lionel Z. Glancy

mkahn@gibsondunn.com

Matthew S. Kahn

dmyers@rgrdlaw.com

Danielle S. Myers

alwolf@wolfslatkin.com

Albert B. Wolf

tmcmahon@joneskeller.com

Thomas P. McMahon

/s/ Charles J. Piven
Charles J. Piven
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EXHIBIT 1
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
CIVIL ACTION NO. 07-CV-02351-PAB-KLM (CONSOLIDATED WITH: CIVIL ACTION
NO. 07-CV-02412-MSK, 07-CV-02454-EWN, 07-CV-02465-WYD, AND 07-CV-02469-DME)
IN RE CROCS, INC., SECURITIES LITIGATION
NOTICE OF PENDENCY AND
PROPOSED PARTIAL SETTLEMENT OF CLASS ACTION
IF YOU PURCHASED OR ACQUIRED CROCS, INC. PUBLICLY TRADED SECURITIES BETWEEN APRIL 2, 2007
AND APRIL 14, 2008, INCLUSIVE, YOU COULD RECEIVE A PAYMENT FROM A CLASS ACTION SETTLEMENT
AND YOUR RIGHTS MAY BE AFFECTED.
A federal court authorized this Notice. This is not a solicitation from a lawyer. You should read this Notice
carefully.
Securities and Time Period: Publicly traded securities of Crocs, Inc. (“Crocs”) purchased or acquired between
April 2, 2007 and April 14, 2008, inclusive (“Settlement Class Period”).
Settlement Fund: $10,000,000 in cash. Your recovery will depend on the number and type of Crocs securities
you purchased or acquired between April 2, 2007 and April 14, 2008, inclusive, and the timing of your purchases,
acquisitions, and any sales. Depending on the number and type of eligible securities that participate in the Settlement
and when those securities were purchased and sold, the estimated average recovery per share of common stock will be
approximately $0.13 before deduction of Court-approved fees and expenses.
Settlement Class: The Court has preliminarily certified a Settlement Class of all Persons who purchased or
otherwise acquired publicly traded Crocs securities between April 2, 2007 and April 14, 2008, inclusive. Excluded from
the Settlement Class are Defendants, their officers and directors during the Settlement Class Period, the members of their
immediate families, and their respective representatives, heirs, successors, and assigns, as well as any entity in which
Defendants have or had a controlling interest. Also excluded from the Settlement Class are those Persons who otherwise
satisfy the above requirements for membership in the Settlement Class, but who timely and validly request exclusion from
the Settlement Class pursuant to this Notice.
Reasons for Settlement: Avoids the costs and risks associated with continued litigation, including the danger of
no recovery for Settlement Class Members, and provides a benefit to the Settlement Class now.
If the Case Had Not Settled: The Settlement must be compared to the risk of no recovery in light of the fact that
the Action was dismissed with prejudice by the Court and any recovery was dependent on the success of the appeal of
that dismissal and a reversal and remand to the trial court. Moreover, even if Plaintiffs were successful on appeal, they
would still have faced hotly contested pretrial motions, a trial, and likely further appeals. A trial is a risky proposition and
the Plaintiffs might not have prevailed. The claims in this case involve numerous complex legal and factual issues that
would require extensive and costly expert testimony. Among the many key issues about which the two sides do not agree
are: (1) whether any of the Settling Defendants violated the securities laws or otherwise engaged in any wrongdoing; (2)
whether the facts that the Plaintiffs allege the Settling Defendants did not disclose were material; (3) whether the
statements by the Settling Defendants were false, misleading, or otherwise actionable under the federal securities laws;
(4) whether the facts alleged by Plaintiffs influenced the trading prices of Crocs securities during the relevant period; (5)
the method for determining whether Crocs securities were artificially inflated during the relevant period; (6) the amount (if
any) of such inflation; and (7) the amount of damages (if any) that could be recovered at trial.
Attorneys’ Fees and Expenses: Plaintiffs’ Counsel have not received any payment for their work investigating
the facts, conducting this litigation, or negotiating the Settlement on behalf of the Plaintiffs and the Settlement Class.
Plaintiffs’ Counsel will ask the Court for attorneys’ fees of 33 1/3% of the Settlement Fund, plus reimbursement of out-ofpocket litigation expenses up to $250,000.00 and interest on those amounts, as well as hourly attorneys’ fees incurred
solely in connection with administering the Settlement, to be paid from the Settlement Fund. If the above amounts are
requested and approved by the Court, the average cost per share of common stock will be approximately $0.047, making
the estimated recovery per share after fees and expenses $0.083.
Deadlines:
Submit Claim:
Request Exclusion:
File Objection:

December 26, 2013
November 26, 2013
November 26, 2013

Court Hearing On Fairness of Settlement: February 13, 2014
More Information: www.gcginc.com/cases/CrocsSecuritiesLitigation or:
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Claims Administrator:

Plaintiffs’ Counsel:

Crocs Securities Litigation
Claims Administrator
c/o GCG
PO Box 9889
Dublin, OH 43017-5789
(888) 331-9141

Charles J. Piven
BROWER PIVEN
A Professional Corporation
1925 Old Valley Road
Stevenson, MD 21153



Your legal rights are affected whether you act or do not act. Read this Notice carefully.
YOUR LEGAL RIGHTS AND OPTIONS IN THIS CLASS ACTION SETTLEMENT:

SUBMIT A CLAIM FORM

The only way to receive a payment.

EXCLUDE YOURSELF

Receive no payment. This is the only option that allows you to participate in another
lawsuit against the Settling Defendants (or other Released Parties) relating to the claims
being released in this case.

OBJECT

You may write to the Court if you do not like this Settlement.

GO TO A HEARING

You may ask to speak in Court about the fairness of the Settlement

DO NOTHING

Receive no payment.



These rights and options — and the deadlines to exercise them — are explained in this Notice.



The Court in charge of this case must decide whether to approve the Settlement. Payments will be made if
the Court approves the Settlement and, if there are any appeals, after appeals are resolved. Please be
patient.
BASIC INFORMATION

1.

Why Did I Get This Notice Package?

You or someone in your family may have purchased or acquired the publicly traded securities of Crocs between
April 2, 2007 and April 14, 2008, inclusive.
The Court ordered that this Notice be sent to you because you have a right to know about a proposed settlement
of a class action lawsuit, and about all of your options, before the Court decides whether to approve the Settlement. If the
Court approves it, and after any objections or appeals are resolved, the Claims Administrator appointed by the Court will
make the payments that the Settlement allows.
This package explains the lawsuit, the Settlement, your legal rights, what benefits are available, who is eligible for
them, and how to get them.
The Court in charge of the case is the United States District Court for the District of Colorado, and the case is
known as In re Crocs, Inc. Securities Litigation, Case No. 07-cv-02351-PAB-KLM. The persons who sued are called the
Plaintiffs, and the companies and the individuals they sued — Crocs, Inc., Ronald R. Snyder, Peter S. Case, Russell
Hammer, John P. McCarvel, Scott Crutchfield, Michael E. Marks, Raymond D. Croghan, Michael E. Margolis, Richard L.
Sharp, Thomas J. Smach, and Deloitte & Touche LLP — are called the Defendants. All of the Defendants except Deloitte
& Touche LLP have agreed to settle the claims made in this case and are called the Settling Defendants. Deloitte &
Touche LLP has not agreed to settle the claims against it and the case will continue to proceed against Deloitte & Touche
LLP.
2.

What Is This Lawsuit About?

This case was brought as a class action alleging that between April 2, 2007 and April 14, 2008, inclusive, the
Settling Defendants made certain materially false and misleading statements about Crocs’ financial results, internal
controls, and inventory accounting. Settling Defendants have denied and continue to deny that they did anything wrong.
3.

Why Is This a Class Action?

In a class action, one or more people called class representatives sue on behalf of people who have similar
claims. Here, all these people are called a Settlement Class or Settlement Class Members. One court resolves the
issues for all Settlement Class Members, except for those who timely and validly exclude themselves from the Settlement
Class. Judge Philip A. Brimmer is in charge of this class action.
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4.

Why Is There a Settlement?

The Court did not decide in favor of the Plaintiffs or the Settling Defendants. Instead, both sides agreed to a
settlement. That way, they avoid the cost and uncertainty of continued litigation, including a possible trial, and eligible
Settlement Class Members who make valid claims will receive compensation. The Plaintiffs and their attorneys think the
Settlement is best for all Settlement Class Members.
WHO IS IN THE SETTLEMENT
To see if you will get money from this Settlement, you first have to determine if you are a Settlement Class
Member.
5.

How Do I Know if I Am Part of the Settlement?

The Settlement Class includes all persons who purchased or otherwise acquired publicly traded securities
of Crocs between April 2, 2007 and April 14, 2008, inclusive, except those persons and entities that are excluded, as
described below.
6.

What Are the Exceptions to Being Included?
You are not a Settlement Class Member if you are:






a Defendant;
a director or officer of Crocs or Deloitte & Touche LLP during the Settlement Class Period;
a member of the immediate family of any excluded party;
an entity in which any excluded person has or had a controlling interest; or
a legal representative, heir, successor, or assign of any excluded party.

If you sold Crocs securities between April 2, 2007 and April 14, 2008, inclusive, that alone does not make you a
Settlement Class Member. You are a Settlement Class Member only if you purchased or acquired Crocs securities between
April 2, 2007 and April 14, 2008. You are also not a Settlement Class Member if you timely and validly exclude yourself from
the Settlement Class pursuant to this Notice.
7.

I’m Still Not Sure if I Am Included in the Class Action.

If you are still not sure whether you are included, you can ask for free help. You can call (888) 331-9141 for more
information or you can fill out and return the claim form described in question 10, to see if you qualify.
THE SETTLEMENT BENEFITS — WHAT YOU GET
8.

What Does the Settlement Provide?

Settling Defendants have agreed to settle this case for $10,000,000 in cash. The balance of the Settlement Fund,
after payment of Court-approved attorneys’ fees and expenses and the costs of claims administration, including the costs
of printing and mailing this Notice and the cost of publishing newspaper notice (the “Net Settlement Fund”), will be divided
proportionately among all eligible Settlement Class Members who send in valid claim forms.
9.

How Much Will My Payment Be?

Your share of the Net Settlement Fund will depend on the number of valid claim forms that Settlement Class
Members send in and the number and type of Crocs securities you purchased during the relevant period and when you
bought and sold them. A claim will be calculated, subject to Court approval, under the following Plan of Allocation.
The Net Settlement Fund shall be distributed pursuant to the calculation of “Recognized Loss” as set forth in the
Plan of Allocation described below. Only Settlement Class Members who submit a valid, timely, and complete Proof of
Claim and Release (“Authorized Claimants”), and who have a Recognized Loss under the Plan of Allocation will receive a
distribution from the Net Settlement Fund.
To the extent there are sufficient funds in the Net Settlement Fund, each Authorized Claimant will receive an
amount equal to the Authorized Claimant’s entire Recognized Loss. However, it is estimated by Plaintiffs’ Counsel that
the amount of the Net Settlement Fund will not be sufficient to permit payment of the total Recognized Loss of each
Authorized Claimant. Accordingly, each Authorized Claimant shall be paid the percentage that each Authorized
Claimant’s claim bears to the total of the claims of all Authorized Claimants. Payment in this manner shall be deemed
conclusive against all Authorized Claimants. No Person shall have any claim against Plaintiffs, Plaintiffs’ Counsel, any
claims administrator, the Escrow Agents, or any agent designated by Plaintiffs’ Counsel, any claims administrator, the
Escrow Agent or any agent designated by Settling Defendants, Defendants’ counsel, or their respective counsel, based
on the investment or distributions made substantially in accordance with the Stipulation and the Settlement contained
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herein, the Plan of Allocation, or further orders of the Court. The Settling Defendants and the other Released Parties shall
have no responsibility for, or liability whatsoever with respect to, the Settlement Fund, the Escrow Agent, the Escrow
Agent’s actions, any transaction executed or approved by the Escrow Agent, or the Escrow Agent’s administration of the
Settlement Fund. All Settlement Class Members who have failed to file a complete, valid and timely Proof of Claim in this
Settlement shall be barred from participating in distributions from the Net Settlement Fund (unless otherwise ordered by
the Court), but otherwise shall be bound by all of the terms of the Settlement and Stipulation, including the terms of the
Class Judgment entered and the releases given.
I.

For shares of Crocs common stock purchased or acquired between April 2, 2007 and October 31, 2007,
inclusive, and held at the close of business on July 11, 2008, recognized loss per share is the lesser of:
A.
B.

II.

For shares of Crocs common stock purchased or acquired between April 2, 2007 and October 31, 2007,
inclusive, and sold between April 15, 2008 and July 11, 2008, inclusive, recognized loss per share is the
lesser of:
A.
B.
C.
D.

III.

$34.69;
The price paid less $10.11;
The price paid less the price received; or
The price paid less the price in Table A on the date of sale.

For shares of Crocs common stock purchased or acquired between April 2, 2007 and October 31, 2007,
inclusive, and sold between January 30, 2008 and April 14, 2008, inclusive, recognized loss per share is
the lesser of:
A.
B.

IV.

$34.69; or
The price paid less $10.11.

$27.01; or
The price paid less $47.74.

For shares of Crocs common stock purchased or acquired between April 2, 2007 and October 31, 2007,
inclusive, and sold between November 1, 2007 and January 29, 2008, inclusive, recognized loss per
share is the lesser of:
A.
B.
C.

$27.01;
The price paid less $47.74; or
The price paid less the price received.

V.

For shares of Crocs common stock purchased or acquired between April 2, 2007 and October 31, 2007,
inclusive, and sold on or before October 31, 2007, the recognized loss is $0.

VI.

For shares of Crocs common stock purchased or acquired between November 1, 2007 and April 14,
2008, inclusive, and held at the close of business on July 11, 2008, recognized loss per share is the
lesser of:
A.
B.

VII.

$7.68; or
The price paid less $10.11.

For shares of Crocs common stock purchased or acquired between November 1, 2007 and April 14,
2008, inclusive, and sold between April 15, 2008 and July 11, 2008, inclusive, recognized loss per share
is the lesser of:
A.
B.
C.
D.

$7.68;
The price paid less $10.11;
The price paid less the price received; or
The price paid less the price in Table A on the date of sale.

VIII.

For shares of Crocs common stock purchased or acquired between November 1, 2007 and April 14,
2008, inclusive, and sold on or before April 14, 2008, the recognized loss is $0.

IX.

For call contracts purchased between April 2, 2007 and October 31, 2007, inclusive, and held at the close
of business on April 14, 2008, recognized loss per share covered by the contracts is the lesser of:
A.
B.

$8.67; or
Twenty-five percent (25%) of the price paid for the contract less twenty-five percent (25%) of the
price received on sale of the contract.

If the option contract expired worthless while still owned by the Authorized Claimant, the sales price shall
be deemed to be Zero ($0.00).
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X.

For call contracts purchased between April 2, 2007 and October 31, 2007, inclusive, and sold between
November 1, 2007 and April 14, 2008, inclusive, recognized loss per share covered by the contracts is
the lesser of:
A.
B.

$6.75; or
Twenty-five percent (25%) of the price paid for the contract less twenty-five percent (25%) of the
price received on sale of the contract.

If the option contract expired worthless while still owned by the Authorized Claimant, the sales price shall
be deemed to be Zero ($0.00).
XI.

For call contracts purchased between April 2, 2007 and October 31, 2007, inclusive, and sold on or
before October 31, 2007, the recognized loss is $0.

XII.

For call contracts purchased between November 1, 2007 and April 14, 2008, inclusive, and held at the
close of business on April 14, 2008, recognized loss per share covered by the contracts is the lesser of:
A.
B.

$1.92;
Twenty-five percent (25%) of the price paid for the contract less twenty-five percent (25%) of the
price received on sale of the contract.

If the option contract expired worthless while still owned by the Authorized Claimant, the sales price shall
be deemed to be Zero ($0.00).
XIII.

For call contracts purchased between November 1, 2007 and April 14, 2008, inclusive, and sold on or
before April 14, 2008, the recognized loss is $0.
Shares of Crocs common stock acquired during the Settlement Class Period through the exercise of a
call option shall be treated as a purchase on the date of exercise for the exercise price plus the cost of
the call option, and any Recognized Claim arising from such transaction shall be computed as provided
for other purchases of Crocs common stock as set forth herein.
No Recognized Claim shall be calculated based upon the sale or writing of any call option that was
subsequently repurchased

XIV.

For put contracts sold between April 2, 2007 and October 31, 2007, inclusive, and held at the close of
business on April 14, 2008, recognized loss per share covered by the contracts is the lesser of:
A.
B.

$17.34; or
Fifty percent (50%) of the price paid for the contract less fifty percent (50%) of the price received
on sale of the contract.

If the option contract expired worthless while still owned by the Authorized Claimant, the repurchase price
shall be deemed to be Zero ($0.00).
XV.

For put contracts sold between April 2, 2007 and October 31 2007, inclusive, and purchased between
November 1, 2007 and April 14, 2008, inclusive, recognized loss per share covered by the contracts is
the lesser of:
A.
B.

$13.50; or
Fifty percent (50%) of the price paid for the contract less fifty percent (50%) of the price received
on sale of the contract.

If the option contract expired worthless while still owned by the Authorized Claimant, the repurchase price
shall be deemed to be Zero ($0.00).
XVI.

For put contracts sold between April 2, 2007 and October 31 2007, inclusive, and repurchased on or
before October 31, 2007, the recognized loss is $0.

XVII.

For put contracts sold between November 1, 2007 and April 14, 2008, inclusive, and held at the close of
business on April 14, 2008, recognized loss per share covered by the contracts is the lesser of:
A.
B.

$3.84; or
Fifty percent (50%) of the price paid for the contract less fifty (50%) percent of the price received
on sale of the contract.
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If the option contract expired worthless while still owned by the Authorized Claimant, the repurchase price
shall be deemed to be Zero ($0.00).
XVIII.

For put contracts sold between November 1, 2007 and April 14, 2008, inclusive, and repurchased on or
before April 14, 2008, the recognized loss is $0.
For put options that were sold or written during the Settlement Class Period, where the shares were “put”
to the Authorized Claimant at any time, the Authorized Claimant’s Recognized Claim shall be calculated
as a purchase of Crocs’ common stock as shown herein, and as if the sale of the put option was instead a
purchase of Crocs’ common stock on the date of the sale or writing of the put option, and the “purchase
price paid” shall be the strike price of the put option less the proceeds received from the sale of the put
option.
No Recognized Claim shall be calculated based upon the sale of any put option that was previously
purchased.

In calculating Recognized Loss, the following principles shall be applied:


The total recovery payable to Authorized Claimants from transactions in call or put options shall not
exceed ten percent (10%) of the Distribution Amount.



Each Authorized Claimant shall be paid the percentage that each Authorized Claimant’s claim bears to
the total of the claims of all Authorized Claimants.



The date of purchase or sale of common stock is the “trade” date as distinguished from the date of
settlement or any other date of receipt. The date of purchase of a call contract is the trade date as
distinguished from the settlement date. The date of sale of a put contract is the trade date as
distinguished from the settlement date.



If you acquired shares by means of a gift, inheritance, or operation of law during the Settlement Class
Period, such acquisitions do not qualify as the purchase of such shares on the date of such acquisition. If,
however, such shares were purchased during the Settlement Class Period by the grantor, donor,
decedent, or transferor, then as long as the original purchaser does not submit a Claim Form with respect
to the same shares, the recipient’s Recognized Losses will be computed by using the price of such
shares on the original trade date.



For Settlement Class Members who held Crocs securities at the beginning of the Settlement Class Period
or made multiple purchases or sales during the Settlement Class Period, the first-in, first-out (“FIFO”)
method will be applied to such holdings, purchases, and sales for purposes of calculating a claim. Under
the FIFO method, sales of securities during the Settlement Class Period will be matched, in chronological
order, first against securities held at the beginning of the Settlement Class Period. The remaining sales
of securities during the Settlement Class Period will then be matched, in chronological order, against
securities purchased during the Settlement Class Period.



A Settlement Class Member will be eligible to receive a distribution from the Net Settlement Fund only if a
Settlement Class Member has a net Recognized Claim, after all profits from transactions in Crocs
securities during the Settlement Class Period are subtracted from all losses. In addition, no distribution
will be made unless the amount of the check is at least $10.00.

The Recognized Claim formula (which is set forth herein) is not intended to be an estimate of the amount that a
Settlement Class Member might have been able to recover after a trial; nor is it an estimate of the amount that will be paid
to Authorized Claimants pursuant to the Settlement. Rather, the Recognized Claim formula is the basis upon which the
Net Settlement Fund will be proportionately allocated to the Authorized Claimants based upon several factors, including
when a Settlement Class Member purchased Crocs securities during the Class Period, when or if a Settlement Class
Member sold those Crocs securities, and Plaintiffs’ Counsel’s estimation, based on consultation with Plaintiffs’ experts, of
the relative strengths and weaknesses of the Settlement Class claims and the impact of the alleged misconduct by the
Settling Defendants on the price of Crocs’ securities at various times during the Settlement Class Period.
The payment you get will reflect your pro rata share of the Net Settlement Fund which will depend on the number
of claims submitted under the Settlement. The number of claimants who send in claims varies widely from case to case
and, therefore, it is not possible to accurately estimate what each claimant will receive on a per-share basis.
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The Plan of Allocation is a matter separate and apart from the proposed settlement, and any decision by the
Court concerning the Plan of Allocation shall not affect the validity or finality of the proposed Settlement. The Plan of
Allocation may be modified in connection with, among other things, a ruling by the Court, or an objection filed by a
Settlement Class Member, without further notice to the Settlement Class.
Table A
4/15/2008

10.11

5/7/2008

10.21

5/30/2008

10.59

6/23/2008

10.21

4/16/2008

9.92

5/8/2008

10.28

6/2/2008

10.57

6/24/2008

10.18

4/17/2008

10.02

5/9/2008

10.32

6/3/2008

10.55

6/25/2008

10.15

4/18/2008

10.07

5/12/2008

10.37

6/4/2008

10.54

6/26/2008

10.12

4/21/2008

10.13

5/13/2008

10.42

6/5/2008

10.52

6/27/2008

10.08

4/22/2008

10.09

5/14/2008

10.45

6/6/2008

10.51

6/30/2008

10.04

4/23/2008

10.03

5/15/2008

10.47

6/9/2008

10.47

7/1/2008

10.00

4/24/2008

10.08

5/16/2008

10.49

6/10/2008

10.43

7/2/2008

9.95

4/25/2008

10.12

5/19/2008

10.51

6/11/2008

10.40

7/3/2008

9.90

4/28/2008

10.17

5/20/2008

10.53

6/12/2008

10.37

7/7/2008

9.85

4/29/2008

10.21

5/21/2008

10.53

6/13/2008

10.35

7/8/2008

9.82

4/30/2008

10.21

5/22/2008

10.56

6/16/2008

10.33

7/9/2008

9.79

5/1/2008

10.22

5/23/2008

10.58

6/17/2008

10.31

7/10/2008

9.76

5/2/2008

10.25

5/27/2008

10.59

6/18/2008

10.29

7/11/2008

9.73

5/5/2008

10.24

5/28/2008

10.60

6/19/2008

10.27

5/6/2008

10.22

5/29/2008

10.60

6/20/2008

10.24

HOW YOU GET A PAYMENT — SUBMITTING A CLAIM FORM
10.

How Will I Get a Payment?

To qualify for payment, you must be an eligible Settlement Class Member and you must send in a timely and valid
claim form. A claim form is enclosed with this Notice. Read the instructions carefully, fill out the form, include all the
documents the form asks for, sign it, and mail it postmarked no later than December 26, 2013.
11.

When Will I Get My Payment?

The Court will hold a hearing on February 13, 2014, to decide whether to approve the Settlement. If Judge
Brimmer approves the Settlement, there may be appeals. It is always uncertain whether these appeals can be resolved,
and resolving them can take time, perhaps several years. Everyone who sends in a claim form will be informed of the
determination with respect to their claim. Please be patient.
12.

What Am I Giving Up to Get a Payment or Stay in the Settlement Class?

Unless you timely and validly exclude yourself, you are staying in the Settlement Class, and that means that you
cannot sue, continue to sue, or be part of any other lawsuit against the Settling Defendants (or other Released Parties)
about the Released Claims in this case. It also means that all of the Court’s orders will apply to you and legally bind you
and you will release your claims in this case against the Settling Defendants and the other Released Parties. The terms
of the release are included below and in the claim form that is enclosed.
EXCLUDING YOURSELF FROM THE SETTLEMENT
If you do not want a payment from this Settlement, but you want to keep the right to sue or continue to sue any of
the Settling Defendants (or other Released Parties) on your own about the Released Claims in this case, then you must
take steps to get out of the Settlement Class. This is called excluding yourself or is sometimes referred to as opting out of
the Settlement Class.
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13.

How Do I Get Out of the Settlement Class?

To exclude yourself from the Settlement Class, you must send a letter by mail stating that you want to be
excluded from In re Crocs, Inc. Securities Litigation, Case 07-cv-02351-PAB-KLM. You must include your name, address,
telephone number, signature, the number and type of Crocs securities you purchased or acquired between April 2, 2007
and April 14, 2008, the number and type of securities sold during this time period, if any, and the dates of such purchases
and sales. You must mail your exclusion request postmarked no later than November 26, 2013 to:
Crocs Securities Litigation
Claims Administrator
c/o GCG
Attn: Exclusions Department
PO Box 9889
Dublin, OH 43017-5789
You cannot exclude yourself on the phone or by e-mail. If you ask to be excluded, you are not eligible to get any
settlement payment, and you cannot object to the Settlement. You will not be legally bound by anything that happens in
this lawsuit.
14.

If I Do Not Exclude Myself, Can I Sue the Settling Defendants for the Same Thing Later?

No. Unless you exclude yourself, you give up any right to sue the Settling Defendants (and other Released
Parties) for the Released Claims in this Settlement. If you have a pending lawsuit against any of the Settling Defendants
(or other Released Parties), speak to your lawyer in that case immediately. Remember, the deadline to request exclusion
from the Settlement Class is November 26, 2013.
15.

If I Exclude Myself, Can I Get Money from This Settlement?

No. If you exclude yourself, do not send in a claim form. But, if you exclude yourself, you may be able to sue,
continue to sue, or be part of a different lawsuit involving the Released Claims against any of the Settling Defendants (or
other Released Parties).
THE LAWYERS REPRESENTING YOU
16.

Do I Have a Lawyer in This Case?

The Court asked the law firms of Brower Piven, A Professional Corporation, and Zuckerman Spaeder LLP to
represent you and other Settlement Class Members.
These lawyers, who have been appointed by the Court to represent the Settlement Class, are also referred to as
Plaintiffs’ Counsel. You will not be directly charged for these lawyers. If you want to be represented by your own lawyer,
you may hire one at your own expense.
17.

How Will the Lawyers Be Paid?

Plaintiffs’ Counsel will ask the Court for attorneys’ fees of 33 1/3% of the Settlement Fund and for reimbursement
of their out-of-pocket litigation expenses, which were advanced in connection with the Action. Such sums as may be
approved by the Court will be paid from the Settlement Fund. Settlement Class Members are not personally liable for any
such fees or expenses.
The attorneys’ fees and expenses requested will be the only payment to Plaintiffs’ Counsel for their efforts in
achieving this Settlement and for their risk in undertaking this representation on a wholly contingent basis. To date,
Plaintiffs’ Counsel have not been paid for their services for conducting this litigation on behalf of the Plaintiffs and the
Settlement Class nor for their out-of-pocket expenses. The fee requested will compensate Plaintiffs’ Counsel for their
work in achieving the Settlement Fund and is within the range of fees awarded to class counsel under similar
circumstances in other cases of this type. The Court will decide what is a reasonable fee award and may award less than
the amount requested by Plaintiffs’ Counsel.
Plaintiffs’ Counsel will also request reimbursement of expenses for administration of the Settlement including the
costs associated with notice and the fees and expenses of the claims administrator, as well as hourly attorneys’ fees
incurred solely in connection with administering the Settlement. Those amounts will be requested before distribution of
the Net Settlement Fund to Settlement Class Members. Again, such sums as may be approved by the Court will be paid
from the Settlement Fund.
8
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OBJECTING TO THE SETTLEMENT, PLAN OF ALLOCATION AND REQUEST
FOR ATTORNEYS’ FEES AND REIMBURSEMENT OF EXPENSES
You can tell the Court that you do not agree with the Settlement or some part of it.
18.

How Do I Tell the Court that I Do Not Like the Class Action Settlement, the Plan of Allocation or the
Request for Attorneys’ Fees and/or Reimbursement of Expenses?

If you are a Settlement Class Member, you can object to the proposed Settlement, the proposed Plan of
Allocation and/or Plaintiffs’ Counsel’s request for an award of attorneys’ fees and/or reimbursement of expenses. To
object, you must send a letter saying that you object to the Settlement in In re Crocs, Inc. Securities Litigation, Case No.
07-cv-02351-PAB-KLM. Be sure to include your name, address, telephone number, signature, whether you intend to
appear to be heard at the Settlement Hearing, the number and type of Crocs securities acquired or purchased and sold
between April 2, 2007 and April 14, 2008, inclusive, the dates of such purchases, acquisitions, and any sales, the
exchange upon which the securities were purchased, acquired or sold, and the price(s) paid and received, and all reasons
you object to the Settlement, Plan of Allocation and/or Plaintiffs’ Counsel’s request for an award of attorneys’ fees and/or
reimbursement of expenses. If you intend to appear at the Settlement Hearing, you must also indicate the identities of
any witnesses that you intend to call to testify, and any exhibits that you intend to introduce into evidence at the
Settlement Hearing. Any objection you wish to make as to the Settlement, Plan of Allocation and/or Plaintiffs’ Counsel’s
request for an award of attorneys’ fees and/or reimbursement of expenses must be mailed or delivered such that it is
received by each of the following no later than November 26, 2013:
Court:

Plaintiffs’ Counsel:

Counsel for Settling Defendants:

Clerk of the Court
UNITED STATES DISTRICT COURT
DISTRICT OF COLORADO
Alfred A. Arraj United States Courthouse
Room A-105
901 19th Street
Denver, CO 80294-3589

Charles J. Piven
BROWER PIVEN
A Professional Corporation
1925 Old Valley Road
Stevenson, MD 21153

Paul T. Friedman
MORRISON & FOERSTER LLP
425 Market Street
San Francisco, CA 94105

19.

What’s the Difference Between Objecting and Excluding?

Objecting is simply telling the Court that you do not like something about the Settlement. You can object only if
you stay in the Settlement Class. Excluding yourself is telling the Court that you do not want to be part of the Settlement
Class. If you exclude yourself, you have no basis to object because the case no longer affects you.
THE COURT’S FAIRNESS HEARING
The Court will hold a hearing to decide whether to approve the Settlement. You may attend and you may ask to
speak, but you do not have to.
20.

When and Where Will the Court Decide Whether to Approve the Settlement?

The Court will hold a fairness hearing at 9 a.m., on February 13, 2014; at the United States Courthouse, 901 19th
Street, Courtroom A701, Denver, Colorado. At this hearing the Court will consider whether the Settlement is fair,
reasonable, and adequate. If there are objections, the Court will consider them. Judge Brimmer will listen to people who
have asked to speak at the hearing. The Court will also consider how much to pay to Plaintiffs’ Counsel. The Court may
decide these issues at the hearing or take them under consideration. We do not know how long these decisions will take.
21.

Do I have to Come to the Hearing?

No. Plaintiffs’ Counsel will answer any questions Judge Brimmer may have. But, you are welcome to come at
your own expense. If you send an objection, you do not have to come to Court to talk about it. As long as you mailed
your written objection on time, the Court will consider it. You may also pay your own lawyer to attend, but it is not
necessary.
22.

May I Speak at the Hearing?

You may ask the Court for permission to speak at the fairness hearing. To do so, you must send a letter saying
that it is your intention to appear in In re Crocs, Inc. Securities Litigation, Case No. 07-cv-02351-PAB-KLM. Be sure to
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include your name, address, telephone number, signature, the number and type of Crocs securities acquired or
purchased and sold between April 2, 2007 and April 14, 2008, inclusive, the dates of such purchases, acquisitions, and
any sales, the exchange upon which the securities were purchased, acquired or sold, and the price(s) paid and received,
the reasons you object to the Settlement, and the identities of any witnesses that you intend to call to testify, and any
exhibits that you intend to introduce into evidence at the Settlement Hearing. Your notice of intention to appear must be
received no later than November 26, 2013, by the Clerk of the Court, Plaintiffs’ Counsel, and Settling Defendants’
counsel, at the three addresses listed in question 18. You cannot speak at the hearing if you exclude yourself from the
Settlement Class.
IF YOU DO NOTHING
23.

What Happens if I Do Nothing at All?

If you do nothing, you will get no money from this Settlement. But, unless you exclude yourself, you will not be
able to start a lawsuit, continue with a lawsuit, or be part of any other lawsuit against the Settling Defendants (or other
Released Parties) about the Released Claims in this case. If the proposed Settlement is approved and becomes Final and
no longer appealable, any Settlement Class Member who does not exclude himself, herself or itself from the Settlement
Class will be bound by the Class Judgment entered in the Action and the releases and bar orders provided therein.
“Released Claims” means all claims (including without limitation Unknown Claims, as defined below) demands,
rights, liabilities, suits, debts, obligations, and causes of action of every nature and description whatsoever, whether
known or unknown, contingent or absolute, mature or unmature, discoverable or undiscoverable, liquidated or
unliquidated, accrued or unaccrued, concealed or hidden, regardless of legal theory, including, without limitation, claims
for negligence, gross negligence, recklessness, intentional wrongdoing, fraud, breach of fiduciary duty, breach of the duty
of care and/or loyalty or violations of the common law, administrative rule or regulation, tort, contract, equity, or otherwise
or of any state or federal statutes, rules or regulations or international law, or the law of any foreign jurisdiction, that were
asserted, or could have been asserted, or might have been asserted, in the Action or in any other litigation, action, or
forum by Plaintiffs or the Settlement Class Members, or any of them, against the Released Parties, or any of them, which
arise out of or relate in any way, directly or indirectly, in whole or in part, to (a) the purchase or acquisition of Crocs
securities during the Settlement Class Period; (b) any allegations or statements in the Complaint; or (c) the Settling
Defendants’ defense or settlement of the Action. It is hereby expressly agreed by and is the intent of the Settling Parties
that Plaintiffs’ and/or any Settlement Class Member’s claims against Deloitte are not being released by the Stipulation or
any Exhibits thereto and are not Released Claims.
“Released Parties” means collectively, each and all of the Settling Defendants, each and all of the Settling
Defendants’ respective past, present, or future parents, subsidiaries, affiliates, successors, predecessors, assigns, any
entity in which any Settling Defendant has or had a controlling interest (directly or indirectly), members of an Individual
Defendant’s immediate family, any entity in which any member of any Individual Defendant’s immediate family has or had
a controlling interest (directly or indirectly), and any trust of which any Individual Defendant is the settler or which is for the
benefit of any Individual Defendant and/or member(s) of his family, and each and all of their respective past, present, or
future accountants, administrators, advisors, affiliates, agents, analysts, assignees, assigns, associates, attorneys, coinsurers, commercial bank lenders, consultants, controlling shareholders, directors, divisions, domestic partners,
employees, employers, executors, financial advisors, general or limited partners, general or limited partnerships, heirs,
insurers, investment advisors, investment bankers, investment banks, joint ventures and joint venturers, managers,
marital communities, members, officers, parents, personal or legal representatives, predecessors, principals, reinsurers,
representatives, shareholders, current and former spouses, subsidiaries, successors, and underwriters. “Released
Parties” expressly does not include Deloitte.
“Unknown Claims” means any and all Released Claims which Plaintiffs or any other Settlement Class Member,
does not know or suspect to exist in his, her or its favor at the time of the release of the Released Parties, which, if known
by him, her or it, might have affected his, her or its settlement with, and release of, the Released Parties, or might have
affected his, her or its decision not to object to this Settlement. Unknown Claims include those claims in which some or all
of the facts composing the claim may be suspected, or even undisclosed or hidden. With respect to any and all Released
Claims, upon the Effective Date, Plaintiffs shall expressly waive and relinquish, and each Settlement Class Member, shall
be deemed to have, and by operation of the Class Judgment shall have, waived and relinquished, to the fullest extent
permitted by law, the provisions, rights and benefits of California Civil Code §1542, which provides:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR
DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST HAVE
MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR.
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Upon the Effective Date, Plaintiffs shall expressly waive and relinquish, and each Settlement Class Member, shall be
deemed to have, and by operation of the Class Judgment shall have, waived and relinquished, to the fullest extent
permitted by law, any and all provisions, rights and benefits conferred by the law of the United States, any law of any state
or territory of the United States, or principle of common law, or of international law or foreign law, which is similar,
comparable or equivalent in effect to California Civil Code §1542. It is understood that Plaintiffs and each Settlement
Class Member may hereafter discover facts in addition to or different from those which he, she or it now knows or believes
to be true with respect to the subject matter of the Released Claims (including the Unknown Claims), but Plaintiffs and
each Settlement Class Member, upon the Effective Date, shall be deemed to have, and by operation of the Class
Judgment shall have, fully, finally, and forever discharged, settled, and released any and all Released Claims, known or
unknown, suspected or unsuspected, contingent or non-contingent, accrued or unaccrued, whether or not concealed or
hidden, which now exist, or heretofore have existed, upon any theory of law or equity now existing or coming into
existence in the future, including, but not limited to, conduct which is negligent, grossly negligent, reckless, intentional,
with or without malice, or a breach of any duty, law or rule, without regard to the subsequent discovery or existence of
such different or additional facts. Plaintiffs acknowledge, and the other Settlement Class Members shall be deemed by
operation of the Class Judgment to have acknowledged, that the foregoing waivers were separately bargained for and are
key elements of the Settlement of which this release is a part.
Upon the Effective Date, Plaintiffs and each of the Settlement Class Members for themselves and for each of their
respective past, present, and future accountants, administrators, advisors, affiliates, agents, analysts, assignees, assigns,
associates, attorneys, auditors, co-insurers, commercial bank lenders, consultants, controlling shareholders, directors,
divisions, domestic partners, employees, employers, executors, financial advisors, general or limited partners, general or
limited partnerships, heirs, insurers, investment advisors, investment bankers, investment banks, joint ventures and joint
venturers, managers, marital communities, members, officers, parents, personal or legal representatives, predecessors,
principals, reinsurers, representatives, shareholders, spouses, subsidiaries, successors, and underwriters, and any other
Person claiming (now or in the future) through or on behalf of any of them (whether or not such Settlement Class Member
ever seeks or obtains by any means, including without limitation, by submitting a Proof of Claim, any distribution from the
Settlement Fund) shall be deemed to have, and by operation of the Class Judgment entered in the Action shall have, fully,
finally, and forever released, relinquished, and discharged all Released Claims (including Unknown Claims) against each
and all of the Released Parties, and shall have covenanted not to sue any of the Released Parties with respect to all such
Released Claims, except to enforce the releases and other terms and conditions contained in the Stipulation or the Class
Judgment entered pursuant thereto. It is expressly agreed to by the Settling Parties that nothing in the Stipulation
releases, shall release, or is intended to release Deloitte of or from any claim by Plaintiffs and/or any Settlement Class
Member whatsoever and/or of or from any liability therefor, including of or from Released Claims and/or any liability
therefor.
Upon the Effective Date, Plaintiffs and each of the Settlement Class Members for themselves and for each of their
respective past, present, and future accountants, administrators, advisors, affiliates, agents, analysts, assignees, assigns,
associates, attorneys, auditors, co-insurers, commercial bank lenders, consultants, controlling shareholders, directors,
divisions, domestic partners, employees, employers, executors, financial advisors, general or limited partners, general or
limited partnerships, heirs, insurers, investment advisors, investment bankers, investment banks, joint ventures and joint
venturers, managers, marital communities, members, officers, parents, personal or legal representatives, predecessors,
principals, reinsurers, representatives, shareholders, spouses, subsidiaries, successors, and underwriters of each of
them, and any other Person claiming (now or in the future) through or on behalf of any of them, directly or indirectly,
individually, representatively, or in any other capacity (whether or not such Settlement Class Member executes and
delivers a Proof of Claim) shall be forever permanently barred, enjoined, and restrained from commencing, instituting,
asserting, maintaining, enforcing, prosecuting, or continuing to prosecute, either directly or in any other capacity, any
Released Claim (including any Unknown Claim) against any of the Released Parties, in the Action or in any other action
or any proceeding, in any state, federal, or foreign court of law or equity, arbitration tribunal, administrative forum, or other
forum of any kind, or in the court of any foreign jurisdiction. It is expressly agreed to by the Settling Parties that nothing in
the Stipulation bars, shall bar or is intended to bar any claim by Plaintiffs and/or any Settlement Class Member against
Deloitte.
Upon the Effective Date, each of the Settling Defendants shall be deemed to have, and by operation of the Class
Judgment entered in the Action, shall have, fully, finally, and forever released, relinquished, and discharged each and all
of the Settlement Class Members and Plaintiffs, including their respective successors, assigns, heirs, domestic partners,
spouses, marital communities, executors, administrators, attorneys and legal representatives, from all claims, including
Unknown Claims, arising out of, relating to, or in connection with the institution, prosecution, assertion, settlement or
resolution of the Action, except to enforce the releases and other terms and conditions contained in the Stipulation or any
Court order (including but not limited to the Class Judgment) entered pursuant thereto.
The Class Judgment in the Action will contain a Bar Order as required by section 21D(f)(7) of the Securities
Exchange Act of 1934, 15 U.S.C. §78u-4(f)(7) and shall be as broad as permitted by state or federal law, and shall
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permanently and forever bar all Persons from filing, instituting, prosecuting, or maintaining, directly or indirectly, in any
capacity, any claims under state, federal, or common law for contribution or indemnity against any Settling Defendant,
whether based in tort, contract, or any other theory, arising from, based upon, or related to the Released Claims, the
Action, or the subject matters of the Action.
GETTING MORE INFORMATION
24.

Are There More Details About the Settlement?

This Notice summarizes the proposed Settlement. More details are in the Stipulation and Agreement of Partial
Class Settlement dated May 14, 2012. You can get a copy of the Stipulation by writing to Charles J. Piven, Brower Piven,
A Professional Corporation, 1925 Old Valley Road, Stevenson, Maryland 21153 or from the Clerk’s office at the United
States District Court for the District of Colorado, Alfred A. Arraj United States Courthouse, Room A-105, 901 19th Street,
Denver, Colorado 80294-3589 during regular business hours.
25.

How Do I Get More Information?

You can call (410) 332-0030 or write to Brower Piven, A Professional Corporation, 1925 Old Valley Road,
Stevenson, Maryland 21153 or visit the following website: www.gcginc.com/cases/CrocsSecuritiesLitigation.
DO NOT TELEPHONE THE COURT REGARDING THIS NOTICE
SPECIAL NOTICE TO BANKS, BROKERS, AND OTHER NOMINEES
If you hold shares of any Crocs securities purchased or acquired between April 2, 2007 and April 14, 2008,
inclusive, as nominee for a beneficial owner, then, within ten (10) days after you receive this Notice, you must either: (1)
send a copy of this Notice by first class mail to all such Persons; or (2) provide a list of the names and addresses of such
Persons to the Claims Administrator:
Crocs Securities Litigation
Claims Administrator
c/o GCG
PO Box 9889
Dublin, OH 43017-5789
(888) 331-9141
If you choose to mail the Notice and Proof of Claim yourself, you may obtain from the Claims Administrator
(without cost to you) as many additional copies of these documents as you will need to complete the mailing.
Regardless of whether you choose to complete the mailing yourself or elect to have the mailing performed for
you, you may obtain reimbursement for or advancement of reasonable administrative costs actually incurred or expected
to be incurred in connection with forwarding the Notice and which would not have been incurred but for the obligation to
forward the Notice, upon submission of appropriate documentation to the Claims Administrator.

DATED: August 28, 2013

BY ORDER OF THE COURT
UNITED STATES DISTRICT COURT
DISTRICT OF COLORADO
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Must be
Postmarked
No Later Than
December 26, 2013

Crocs Securities Litigation
Claims Administrator
c/o GCG
P.O. Box 9889
Dublin, OH 43017-5789
1-888-331-9141

COC

*P-COC-POC/1*

I.D. Number:

PROOF OF CLAIM AND RELEASE
THIS PROOF OF CLAIM MUST BE MAILED TO THE ADDRESS ABOVE
AND POSTMARKED NO LATER THAN DECEMBER 26, 2013.
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PART I - CLAIMANT IDENTIFICATION
LAST NAME (CLAIMANT)

FIRST NAME (CLAIMANT)

Last Name (Beneficial Owner if Different From Claimant)

First Name (Beneficial Owner)

Last Four Digits of the Beneficial Owner’s Employer Identification Number or Social Security Number1
Last Name (Co-Beneficial Owner)

First Name (Co-Beneficial Owner)

Company/Other Entity (If Claimant Is Not an Individual)

Contact Person (If Claimant is Not an Individual)

Trustee/Nominee/Other

Account Number (If Claimant Is Not an Individual)

Trust/Other Date (If Applicable)

Address Line 1

Address Line 2 (If Applicable)

City

State

Zip Code

Foreign Province

Foreign Country

Foreign Zip Code

Telephone Number (Day)

Telephone Number (Night)

Email Address

-

-

-

(Email address is not required, but if you provide it you authorize the Claims Administrator to use it in providing you with information relevant to this claim.)

IDENTITY OF CLAIMANT (check only one box):
Individual

Joint Owners

Private Pension Fund

Estate

Corporation

Trust

Partnership

Legal Representative

IRA, Keogh, or other type of individual retirement plan (indicate type of plan, mailing address, and name of current custodian)
Other (specify, describe on separate sheet)
To view GCG’s Privacy Notice, please visit http://www.gcginc.com/pages/privacy-policy.php
NOTICE REGARDING ELECTRONIC FILES: Certain claimants with large numbers of transactions may request to, or may be requested to,
submit information regarding their transactions in electronic files. To obtain the mandatory electronic filing requirements and file layout, you
may visit the website at www.gcginc.com/cases/CrocsSecuritiesLitigation or you may e-mail the Claims Administrator at eClaim@gcginc.com.
Any file not in accordance with the required electronic filing format will be subject to rejection. No electronic files will be considered to have been
properly submitted unless the Claims Administrator issues an email after processing your file with your claim numbers and respective account
information. Do not assume that your file has been received or processed until you receive this email. If you do not receive such an email within
10 days of your submission, you should contact the electronic filing department at eClaim@gcginc.com to inquire about your file and confirm it
was received and acceptable.
1

The last four digits of the taxpayer identification number (TIN), consisting of a valid Social Security Number (SSN) for individuals or Employer Identification Number (EIN) for business entities, trusts, estates, etc., and telephone number of the beneficial owner(s) may be used in verifying this claim.
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PART II - GENERAL INSTRUCTIONS
QUESTIONS? CALL 1-888-331-9141
1. To recover as a member of the Settlement Class based on your claims in the action entitled In re Crocs, Inc. Securities Litigation,
Case No. 07-cv-02351-PAB-KLM (the “Action”), YOU MUST MAIL YOUR COMPLETED AND SIGNED PROOF OF CLAIM AND RELEASE
POSTMARKED ON OR BEFORE December 26, 2013 TO THE FOLLOWING ADDRESS:
Crocs Securities Litigation
Claims Administrator
c/o GCG
PO Box 9889
Dublin, OH 43017-5789
2. If you fail to properly and fully complete this Proof of Claim and Release form or fail to send it to the Claims Administrator before
the deadline set forth above, your claim may be rejected and you may be precluded from any recovery from the Settlement Fund created in
connection with the proposed Settlement of the Action. If you are a Member of the Settlement Class, you are bound by the terms of any judgment
entered in the Action, WHETHER OR NOT YOU SUBMIT A PROOF OF CLAIM AND RELEASE FORM unless you timely and validly request
exclusion from the Settlement Class pursuant to the Notice.
Submission of this Proof of Claim and Release, however, does not assure that you will share in the proceeds of the Settlement in the Action.
3. If you are NOT a Member of the Settlement Class, as defined in the Notice of Pendency and Proposed Partial Settlement of Class
Action (“Notice”), DO NOT submit a Proof of Claim and Release form.
DEFINITIONS
1. “Crocs” means Crocs, Inc.
2. “Defendants” means Crocs, the Individual Defendants, and Deloitte.
3. “Deloitte” means Deloitte & Touche LLP.
4. “Individual Defendants” means Ronald R. Snyder, Peter S. Case, Russell Hammer, John P. McCarvel, Scott Crutchfield, Michael E.
Marks, Raymond D. Croghan, Michael E. Margolis, Richard L. Sharp, and Thomas J. Smach.
5. “Released Parties” means collectively, each and all of the Settling Defendants, each and all of the Settling Defendants’ respective
past, present, or future parents, subsidiaries, affiliates, successors, predecessors, assigns, any entity in which any Settling Defendant has or
had a controlling interest (directly or indirectly), members of an Individual Defendant’s immediate family, any entity in which any member of any
Individual Defendant’s immediate family has or had a controlling interest (directly or indirectly), and any trust of which any Individual Defendant is
the settler or which is for the benefit of any Individual Defendant and/or member(s) of his family, and each and all of their respective past, present,
or future accountants, administrators, advisors, affiliates, agents, analysts, assignees, assigns, associates, attorneys, co-insurers, commercial
bank lenders, consultants, controlling shareholders, directors, divisions, domestic partners, employees, employers, executors, financial advisors,
general or limited partners, general or limited partnerships, heirs, insurers, investment advisors, investment bankers, investment banks, joint
ventures and joint venturers, managers, marital communities, members, officers, parents, personal or legal representatives, predecessors,
principals, reinsurers, representatives, shareholders, current and former spouses, subsidiaries, successors, and underwriters. “Released
Parties” expressly does not include Deloitte.
6. “Settling Defendants” means Crocs and the Individual Defendants.
7. All capitalized terms not otherwise defined herein shall have the meanings set forth in the Stipulation and Agreement of Partial Class
Settlement dated May 14, 2012 (“Stipulation”).
CLAIMANT IDENTIFICATION
1. If you purchased or acquired Crocs securities and held the certificate(s) in your name, you are the beneficial purchaser as well as the
record purchaser. If, however, the certificate(s) were registered in the name of a third party, such as a nominee or brokerage firm, you are the
beneficial purchaser and the third party is the record purchaser.
2. Use Part I of this form entitled “Claimant Identification” to identify each purchaser of record (“nominee”), if different from the beneficial
purchaser of Crocs securities which form the basis of this claim. THIS CLAIM MUST BE FILED BY THE ACTUAL BENEFICIAL PURCHASER(S)
OR ACQUIRER(S), OR THE LEGAL REPRESENTATIVE OF SUCH PURCHASER(S) OR ACQUIRER(S) OF THE CROCS SECURITIES
UPON WHICH THIS CLAIM IS BASED.
3. All joint purchasers must sign this claim. Executors, administrators, guardians, conservators, and trustees must complete and sign
this claim on behalf of Persons represented by them; their authority must accompany this claim and their titles or capacities must be stated. The
Social Security (or taxpayer identification) number and telephone number of the beneficial owner may be used in verifying the claim. Failure to
provide the foregoing information could delay verification of your claim or result in rejection of the claim.
CLAIM FORM
1. Use Parts III - V of this form entitled “Schedule of Transactions” to supply all required details of your transaction(s) in Crocs securities
purchased or acquired during the Settlement Class Period. If you need more space or additional schedules, attach separate sheets giving all of
the required information in substantially the same form. Sign and print or type your name on each additional sheet.
2. On the schedules, provide all of the requested information with respect to all of your purchases or acquisitions and all of your sales of
Crocs securities which took place at any time beginning April 2, 2007 through April 14, 2008, inclusive (the “Settlement Class Period”), whether
such transactions resulted in a profit or a loss. Failure to report all such transactions may result in the rejection of your claim.
3. List each transaction in the Settlement Class Period separately and in chronological order, by trade date, beginning with the earliest.
You must accurately provide the month, day, and year of each transaction you list.
4. The date of covering a “short sale” is deemed to be the date of purchase of Crocs securities. The date of a “short sale” is deemed to
be the date of sale of Crocs securities.
5. Broker confirmations or other documentation of your transactions in Crocs securities should be attached to your claim. Failure to
provide this documentation could delay verification of your claim or result in rejection of your claim.
6. The above requests are designed to provide the minimum amount of information necessary to process the simplest claims. The
Claims Administrator may request additional information as required to efficiently and reliably calculate your losses. In some cases where the
Claims Administrator cannot perform the calculation accurately or at a reasonable cost to the Settlement Class with the information provided,
the Claims Administrator may condition acceptance of the claim upon the production of additional information and/or the hiring of an accounting
expert at the Claimant’s cost.

/

/

.

.

.

.

.

.

Total Purchase Price

E.

/

/

/

/

/

/

Number of Shares
Sold

.

.

.

.

Price Per Share

Total Sale Price

.

.

.

.

Shares

IF YOU NEED ADDITIONAL SPACE TO LIST YOUR TRANSACTIONS YOU MUST PHOTOCOPY THIS PAGE AND CHECK
THIS BOX
IF YOU DO NOT CHECK THIS BOX THESE ADDITIONAL PAGES WILL NOT BE REVIEWED

Shares

Complete only if sale was
result of option exercise
or assignment Enter “E” if
Exercised or “A” if Assigned

ENDING HOLDINGS: Number of shares of CROCS common stock held at the close of business on July 11, 2008.
If none, write “zero” or “0”. (Must be documented.)

/

/

Trade Date
List Chronologically
(Month/Day /Year)

SALES: Sales of CROCS common stock (between April 2, 2007, and July 11, 2008, inclusive). (Must be documented.)

/

/

.

.

Price Per Share

D.

/

/

Number of Shares
Purchased or Otherwise
Acquired

PURCHASES/ACQUISITIONS: Number of shares of CROCS common stock purchased or otherwise acquired between
April 15, 2008 and July 11, 2008. (If none, write “zero” or “0”).

/

/

Trade Date
List Chronologically
(Month/Day /Year)

Complete only if purchase
was result of option exercise
or assignment Enter “E” if
Exercised or “A” if Assigned

*P-COC-POC/4*
BEGINNING HOLDINGS: Number of shares of CROCS common stock held at the beginning of trading on April 2, 2007.
If none, write “zero” or “0”.
PURCHASES/ACQUISITIONS: Purchases/acquisitions of CROCS common stock (between April 2, 2007, and April 14, 2008,
Shares
inclusive). (Must be documented.)

4

C.

B.

A.

PART III - SCHEDULE OF TRANSACTIONS IN CROCS COMMON STOCK
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.
.

/

/

Expiration Month and
Year & Strike Price
of Options (i.e. 05/07 $40)

.

.

Purchase Price
Per Contract

.

.

Amount Paid

Insert an “E” if
Exercised or an “X”
if Expired

/

/

/

/

Exercise Date
(Month/Day/Year)

*P-COC-POC/5*

/

/

/

/
.

.

Expiration Month and
Year & Strike Price
of Options (i.e. 05/07 $40)

.

.

Purchase Price
Per Contract

.

.

Amount Paid

Insert an “E”
if Exercised
or an “X” if
Expired

/

/

/

/

Exercise Date
(Month/Day/Year)

/

/

Number of
Contracts

/

/

.

.

Expiration Month and
Year & Strike Price
of Options (i.e. 05/07 $40)

.

.

Sale Price
Per Contract

.

.

Amount Received

IF YOU NEED ADDITIONAL SPACE TO LIST YOUR TRANSACTIONS YOU MUST PHOTOCOPY THIS PAGE AND CHECK
THIS BOX
IF YOU DO NOT CHECK THIS BOX THESE ADDITIONAL PAGES WILL NOT BE REVIEWED

/

/

Date of Sale
(List Chronologically)
(Month/Day/Year)

SALES: I made the following sales, regardless of when they occured, of the above call option contracts which call option contracts were purchased
or otherwise acquired between April 2, 2007 and April 14, 2008, inclusive (Must be documented):

/

/

Number of
Contracts

PURCHASES/ACQUISITIONS: I made the following purchases/acquisitions of call option contracts between April 2, 2007 and April 14, 2008,
inclusive (Must be documented):

Number of
Contracts

BEGINNING HOLDINGS: At the beginning of trading on April 2, 2007 I owned the following call option contracts:

Date of Purchase
(List Chronologically)
(Month/Day/Year)

B.

A.

PART IV - SCHEDULE OF TRANSACTIONS IN CROCS CALL OPTIONS
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.
.

/

/

Expiration Month and
Year & Strike Price
of Options (i.e. 05/07 $40)

/

/

/
.

.

Expiration Month and
Year & Strike Price
of Options (i.e. 05/07 $40)

/

.

.

Amount Received

Insert an “A” if
Assigned or an “X”
if Expired

/

/

/

/

Assign Date
(Month/Day/Year)

.

.

Sale Price Per
Contract

.

.

Amount Received

Insert an “A”
if Assigned
or an “X” if
Expired

/

/

/

/

Assign Date
(Month/Day/Year)

I wrote (sold) put option contracts between April 2, 2007 and April 14, 2008, inclusive, as follows

.

.

Sale Price Per
Contract

/

/

Number of
Contracts

/

/

.

.

Expiration Month and
Year & Strike Price
of Options (i.e. 05/07 $40)

.

.

Price Paid
Per Contract

.

.

Aggregate Cost

IF YOU NEED ADDITIONAL SPACE TO LIST YOUR TRANSACTIONS YOU MUST PHOTOCOPY THIS PAGE AND CHECK
THIS BOX
IF YOU DO NOT CHECK THIS BOX THESE ADDITIONAL PAGES WILL NOT BE REVIEWED

/

/

Date of Repurchase
(List Chronologically)
(Month/Day/Year)

COVERING TRANSACTIONS (REPURCHASES): I made the following repurchases, regardless of when they occurred, of the above put option
contracts that I wrote (sold) on or before April 14, 2008, inclusive (Must be documented):

/

/

Number of
Contracts

SALES (WRITING) OF PUT OPTIONS:
(Must be documented):

Number of
Contracts

BEGINNING HOLDINGS: At the beginning of trading on April 2, 2007, I was obligated on the following put option contracts:

Date of Writing (Sale)
(List Chronologically)
(Month/Day/Year)

B.

A.

PART V - SCHEDULE OF TRANSACTIONS IN CROCS PUT OPTIONS
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PART VI - SUBMISSION TO JURISDICTION OF COURT AND ACKNOWLEDGMENTS
I (We) submit this Proof of Claim and Release under the terms of the Stipulation described in the Notice. I (We) also submit to
the jurisdiction of the United States District Court for the District of Colorado, with respect to my (our) claim as a Settlement Class
Member (as defined in the Notice) and for purposes of enforcing the release set forth herein. I (We) further acknowledge that I am
(we are) bound by and subject to the terms of any judgment that may be entered in the Action. I (We) agree to furnish additional
information to Plaintiffs’ Counsel to support this claim if required to do so. I (We) have not submitted any other claim covering
the same purchases, acquisitions, or sales of Crocs securities during the Settlement Class Period and know of no other Person
having done so on my (our) behalf.

PART VII - RELEASE
1.
I (We) hereby acknowledge full and complete satisfaction of, and do hereby fully, finally and forever settle, release,
relinquish and discharge all of the Released Claims against each and all of the Released Parties (as defined above) and shall not
sue any Released Party with respect to any and all such Released Claims.
2.
“Released Claims” means all claims (including without limitation Unknown Claims, as defined below) demands,
rights, liabilities, suits, debts, obligations, and causes of action of every nature and description whatsoever, whether known or
unknown, contingent or absolute, mature or unmature, discoverable or undiscoverable, liquidated or unliquidated, accrued or
unaccrued, concealed or hidden, regardless of legal theory, including, without limitation, claims for negligence, gross negligence,
recklessness, intentional wrongdoing, fraud, breach of fiduciary duty, breach of the duty of care and/or loyalty or violations of
the common law, administrative rule or regulation, tort, contract, equity, or otherwise or of any state or federal statutes, rules or
regulations or international law, or the law of any foreign jurisdiction, that were asserted, or could have been asserted, or might
have been asserted, in the Action or in any other litigation, action, or forum by Plaintiffs or the Settlement Class Members, or any
of them, against the Released Parties, or any of them, which arise out of or relate in any way, directly or indirectly, in whole or in
part, to (a) the purchase or acquisition of Crocs securities during the Settlement Class Period; (b) any allegations or statements
in the Complaint; or (c) the Settling Defendants’ defense or settlement of the Action. It is hereby expressly agreed by and is the
intent of the Settling Parties that Plaintiffs’ and/or any Settlement Class Member’s claims against Deloitte are not being released
by the Stipulation or any Exhibits hereto and are not Released Claims.
3.
“Unknown Claims” means any and all Released Claims which Plaintiffs or any other Settlement Class Member,
does not know or suspect to exist in his, her or its favor at the time of the release of the Released Parties, which, if known by him,
her or it, might have affected his, her or its settlement with, and release of, the Released Parties, or might have affected his, her
or its decision not to object to this Settlement. Unknown Claims include those claims in which some or all of the facts composing
the claim may be suspected, or even undisclosed or hidden. With respect to any and all Released Claims, the Settling Parties
stipulate and agree that, upon the Effective Date, Plaintiffs shall expressly waive and relinquish, and each Settlement Class
Member, shall be deemed to have, and by operation of the Class Judgment shall have, waived and relinquished, to the fullest
extent permitted by law, the provisions, rights and benefits of California Civil Code §1542, which provides:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM OR HER
MUST HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR.
Plaintiffs shall expressly waive and relinquish, and each Settlement Class Member, shall be deemed to have, and by
operation of the Class Judgment shall have, waived and relinquished, to the fullest extent permitted by law, any and all provisions,
rights and benefits conferred by the law of the United States, any law of any state or territory of the United States, or principle
of common law, or of international law or foreign law, which is similar, comparable or equivalent in effect to California Civil Code
§1542. It is understood that Plaintiffs and each Settlement Class Member may hereafter discover facts in addition to or different
from those which he, she or it now knows or believes to be true with respect to the subject matter of the Released Claims
(including the Unknown Claims), but Plaintiffs and each Settlement Class Member, upon the Effective Date, shall be deemed to
have, and by operation of the Class Judgment shall have, fully, finally, and forever discharged, settled, and released any and all
Released Claims, known or unknown, suspected or unsuspected, contingent or non-contingent, accrued or unaccrued, whether
or not concealed or hidden, which now exist, or heretofore have existed, upon any theory of law or equity now existing or coming
into existence in the future, including, but not limited to, conduct which is negligent, grossly negligent, reckless, intentional, with
or without malice, or a breach of any duty, law or rule, without regard to the subsequent discovery or existence of such different
or additional facts. Plaintiffs acknowledge, and the other Settlement Class Members shall be deemed by operation of the Class
Judgment to have acknowledged, that the foregoing waivers were separately bargained for and are key elements of the Settlement
of which this release is a part.
4.
This release shall be of no force or effect unless and until the Court approves the Stipulation and the Stipulation
becomes effective on the Effective Date (as defined in the Stipulation).
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PART VII - RELEASE, CONT.
I (We) hereby warrant and represent that I (we) have not assigned or transferred or purported to assign or transfer, voluntarily or
involuntarily, any matter released pursuant to this release or any other part or portion thereof.
I (We) hereby warrant and represent that I (we) have included information about all of my (our) transactions in Crocs securities that
occurred during the Settlement Class Period as well as the number and type of Crocs securities held by me (us) at the opening of
trading on April 2, 2007, and at the close of trading on July 11, 2008.
I (We) understand and intend that the signature below serves as the release of the Released Claims.

Executed this _____ day of ___________________ in __________________________________________________________.
(Month) (Year)
(City, State, Country)

__________________________________________________
Signature of Claimant

________________________________
Date

__________________________________________________
Print your name here
__________________________________________________
Signature of joint claimant, if any

________________________________
Date

__________________________________________________
Print your name here
If the Claimant is other than an individual, or is not the person completing this form, the following also must be provided:
__________________________________________________
Signature of person signing on behalf of claimant
__________________________________________________
Print your name here
__________________________________________________
Capacity of person signing on behalf of claimant, if other than
an individual, e.g., executor, president, custodian, etc.

________________________________
Date
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REMINDER CHECKLIST

ACCURATE CLAIMS PROCESSING TAKES A SIGNIFICANT AMOUNT OF TIME.
THANK YOU FOR YOUR PATIENCE.

1.

Please sign the above Release and Declaration.

2.

Please remember to attach supporting documents. (Supporting documents
include trade confirmations, official monthly, quarterly or annual brokerage
statements or contracts that were entered into between you and the provider).

3.

DO NOT SEND ORIGINAL STOCK CERTIFICATES.

4.

Keep a copy of your Claim Form and all documentation submitted for your
records.

5.

The Claims Administrator will acknowledge receipt of your Claim Form by
regular or electronic mail, within 60 days. Your claim is not deemed filed until
you receive an acknowledgment postcard or e-mail. If you do not receive an
acknowledgment postcard or e-mail within 60 days, please call the Claims
Administrator toll free at 1 (888) 331-9141.

6.

If you move, please send us your new address.

THIS PROOF OF CLAIM MUST BE POSTMARKED NO LATER THAN
DECEMBER 26, 2013 AND MUST BE MAILED TO:

Crocs Securities Litigation
Claims Administrator
c/o GCG
P.O. Box 9889
Dublin, OH 43017-5789
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Stephanie LaSala
From:
Sent:
To:
Subject:

sfhubs@prnewswire.com
Thursday, September 12, 2013 9:01 AM
GCGBuyers; Tammy Ollivier
PR Newswire: Press Release Clear Time Confirmation for Brower Piven, A Professional
Corporation. ID#932248-1-1

PR NEWSWIRE EDITORIAL
Hello
Here's the clear time* confirmation for your news release:
Release headline: Brower Piven, A Professional Corporation Announces Notice of Proposed Settlement of Crocs, Inc.
Securities Class Action
Word Count: 749
Product Summary:
US1
ReleaseWatch
Complimentary Press Release Optimization
PR Newswire's Editorial Order Number: 932248-1-1
Release clear time: 12-Sep-2013 09:00:00 AM
* Clear time represents the time your news release was distributed to the newswire distribution you selected.
Thank you for choosing PR Newswire!
******************************************************************
COMPLIMENTARY SERVICES FOR MEMBERS
Are you getting the most out of your PR Newswire membership?
PR Newswire not only distributes your news; we provide complimentary news monitoring, intelligence and feedback to
help you gauge its impact. Be sure to take advantage of these free services exclusively for PR Newswire members.
For more information, please contact our Information Desk at 888-776-0942, or email information@prnewswire.com
For a list of worldwide offices, please visit http://prnewswire.mediaroom.com/index.php?s=29545

1
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Stephanie LaSala
From:
Sent:
To:
Subject:

sfhubs@prnewswire.com
Wednesday, September 18, 2013 9:01 AM
GCGBuyers; Tammy Ollivier
PR Newswire: Press Release Clear Time Confirmation for Brower Piven, A Professional
Corporation. ID#932248-2-1

PR NEWSWIRE EDITORIAL
Hello
Here's the clear time* confirmation for your news release:
Release headline: Brower Piven, A Professional Corporation Announces Notice of Proposed Settlement of Crocs, Inc.
Securities Class Action
Word Count: 749
Product Summary:
US1
ReleaseWatch
Complimentary Press Release Optimization
PR Newswire's Editorial Order Number: 932248-2-1
Release clear time: 18-Sep-2013 09:00:00 AM
* Clear time represents the time your news release was distributed to the newswire distribution you selected.
Thank you for choosing PR Newswire!
******************************************************************
COMPLIMENTARY SERVICES FOR MEMBERS
Are you getting the most out of your PR Newswire membership?
PR Newswire not only distributes your news; we provide complimentary news monitoring, intelligence and feedback to
help you gauge its impact. Be sure to take advantage of these free services exclusively for PR Newswire members.
For more information, please contact our Information Desk at 888-776-0942, or email information@prnewswire.com
For a list of worldwide offices, please visit http://prnewswire.mediaroom.com/index.php?s=29545

1

Case 1:07-cv-02351-PAB-KLM Document 208 Filed 10/25/13 USDC Colorado Page 89 of
184

Stephanie LaSala
From:
Sent:
To:
Subject:

sfhubs@prnewswire.com
Tuesday, September 24, 2013 9:01 AM
GCGBuyers; Tammy Ollivier
PR Newswire: Press Release Clear Time Confirmation for Brower Piven, A Professional
Corporation. ID#932248-3-1

PR NEWSWIRE EDITORIAL
Hello
Here's the clear time* confirmation for your news release:
Release headline: Brower Piven, A Professional Corporation Announces Notice of Proposed Settlement of Crocs, Inc.
Securities Class Action
Word Count: 749
Product Summary:
US1
ReleaseWatch
Complimentary Press Release Optimization
PR Newswire's Editorial Order Number: 932248-3-1
Release clear time: 24-Sep-2013 09:00:00 AM
* Clear time represents the time your news release was distributed to the newswire distribution you selected.
Thank you for choosing PR Newswire!
******************************************************************
COMPLIMENTARY SERVICES FOR MEMBERS
Are you getting the most out of your PR Newswire membership?
PR Newswire not only distributes your news; we provide complimentary news monitoring, intelligence and feedback to
help you gauge its impact. Be sure to take advantage of these free services exclusively for PR Newswire members.
For more information, please contact our Information Desk at 888-776-0942, or email information@prnewswire.com
For a list of worldwide offices, please visit http://prnewswire.mediaroom.com/index.php?s=29545
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Exclusions

1

Reference Number
579BF36BE2

Name
Merle Lee Bourn
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OUR FIRM
Zuckerman Spaeder LLP is a nationally recognized litigation firm that represents individual and
institutional clients in complex, highly contested civil and criminal cases. With offices in
Washington, DC; New York; Tampa; and Baltimore, our firm is involved in many of the most
significant and topical litigation matters across the country.
Our clients often turn to us to resolve their most challenging legal problems. They do so in part
because we count among our ranks many of the nation’s most distinguished lawyers, including
former federal prosecutors and public defenders as well as attorneys who have served in key
roles on Capitol Hill, in federal agencies, and in state government, and who have held top
positions in corporate legal departments.
The remarkable experience of our attorneys is second only to the depth of their expertise.
Lawyers at Zuckerman Spaeder offer substantive knowledge that encompasses such diverse
areas as FDA law, legal and professional ethics, health care fraud, bankruptcy litigation, tax
controversy, intellectual property, American Indian law, and executive-level employment law,
among others.
Our firm thrives in those particular cases in which civil litigation and business counseling intersect
with white collar investigations and issues of regulatory compliance. We frequently represent
clients who are simultaneously involved in these challenging forums, sometimes in cases of
national significance.
Zuckerman Spaeder was founded in Washington, DC in 1975 by a highly cohesive group of
lawyers with backgrounds as Assistant U.S. Attorneys and public defenders, all devoted to
exceptional client commitment. Since then, we have grown because of the recognition that our
work has received and because of the addition of exceptional attorneys who share our founding
values: a commitment to excellence in the service of our clients; a commitment to decency and
fairness in our relationships with our adversaries; and an unqualified and overarching commitment
to the full and fair administration of justice.
Zuckerman Spaeder’s track record and philosophy have garnered significant recognition from the
national legal community. Our firm has been named to The National Law Journal’s “Midsize Hot
List” every year since 2010, and was recognized as a finalist for “Litigation Boutique of the Year”
by The American Lawyer in 2005 and 2009, both times the competition was held. In 2010, U.S.
News and World Report recognized Zuckerman Spaeder as one of 27 law firms ranked in the top
tier nationally for commercial litigation. Zuckerman Spaeder is also the top-listed firm for white
collar criminal defense in Best Lawyers, with more attorneys recognized in that category than any
other firm in the country.
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CY SMITH
OVERVIEW
Cy Smith’s work as a trial lawyer often puts him in the
spotlight, most recently for his representation of retired
NFL players who received multiple concussions during
their careers, only to be shortchanged by the league’s
pension plan. The New York Times covered two of these
cases in stories about players injured while playing for the
Washington Redskins and New York Titans (now the Jets).
For a recent article profiling Mr. Smith’s practice and his
“relentless” approach, click here. For a slide show
summarizing Mr. Smith’s work and background, click here.
Mr. Smith’s work for football retirees began in 2005 when
he helped the family of the late Pittsburgh Steelers great
Mike Webster win a multimillion-dollar judgment in
retroactive benefits and other relief from the Bert Bell/Pete
Rozelle NFL Player Retirement Plan. The case was the
first-ever win against the NFL pension plans, and paved
the way for today’s public, litigation, and legislative scrutiny
of the benefits available to retired players. Mr. Smith
testified before the U.S. House Judiciary Committee and
has appeared on HBO and ESPN to discuss the NFL’s
pension plan.
With more than a quarter century’s experience as a trial
lawyer, Mr. Smith has represented plaintiffs and
defendants in complex securities, class action, sports law,
products liability, professional malpractice, and business
tort cases. His wide variety of plaintiffs’ cases includes
medical, legal, and accounting malpractice claims;
shareholder derivative suits and securities matters; and
defamation claims, resulting in a number of multimilliondollar verdicts and settlements. He has also represented
defendants in a similar range of complex civil litigation
matters.
No stranger to the challenges of high-stakes—and highprofile—cases, Mr. Smith represented the son of real
estate mogul and corporate raider Victor Posner in a
multimillion-dollar settlement in one of the largest will
contests in U.S. history. More recently, Mr. Smith
represented an accountant in the Manila office of a global
construction firm, who was kidnapped and tortured after
the employer refused either to pay his ransom or permit
his family to do so.
Mr. Smith has also represented clients who are witnesses,
targets, and defendants in federal investigations and
administrative proceedings concerning insider trading,

Partner
Baltimore
Phone: 410.949.1145
Fax: 410.659.0436
csmith@zuckerman.com
Practice Focus
Business Disputes
Criminal Defense
Executive Termination & Benefits
False Claims Act
Intellectual Property
Internal Investigations
Legal Profession & Ethics
Plaintiffs & Class Action Litigation
Securities Litigation
Trusts & Estates
Education
University of Virginia School of Law,
J.D., 1986
●

Robert E. Goldstein Award

Dartmouth College, B.A., 1981
●

Sigurd Larmon Scholar

●

Rufus Choate Scholar

●

Longwood Cup

●

Brooks Cup

●

Chase Peace Prize

●

Ranked first nationally for
intercollegiate debate,
1980-1981
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money laundering, false statements to the government,
insurance fraud, and other matters. And he has tried to
verdict a number of multi-month criminal cases in several
federal courts.

Languages
French

Mr. Smith has authored articles on an array of subjects
ranging from bankruptcy to land use to consumer product
safety and has spoken on litigation topics as varied as
federal court death penalty practice and the Federal Tort
Claims Act.
Professional Highlights
Mr. Smith represented the estate of ex-Pittsburgh
Steelers great Mike Webster in the first-ever win against
the National Football League’s (NFL’s) pension plan,
proving that Mike had been crippled by multiple
concussions from his NFL career. His win led to
testimony before Congress and paved the way for
today’s media, public, legislative and litigation scrutiny of
pro football’s concussion crisis.
●

●

●

Mr. Smith represents a class of consumer borrowers
alleging that their title insurance transactions were
steered by kickbacks in violation of the federal Real
Estate Settlement Procedures Act (RESPA) statute. After
Mr. Smith prevailed in the U.S. Court of Appeals for the
Ninth Circuit, the U.S. Supreme Court granted cert. to
review the case, then—on the last day of the October
2011 term, seven months after argument—dismissed
the writ as improvidently granted, leaving the U.S. Court
of Appeals for the Ninth Circuit’s decision intact.
Mr. Smith represented an accountant who was
kidnapped, tortured, and held for ransom in the
Philippines; his employer had refused both to pay the
ransom demanded and to tell his family so that they
could secure his release. The case settled on
confidential terms after Mr. Smith won back-to-back
victories in the D.C. Circuit—and unearthed a video of
his client’s imprisonment and torture.

Honors
The Best Lawyers in America, Commercial Litigation,
Legal Malpractice Law—Plaintiffs, ERISA Litigation,
Health Care Law, 2011—present
●

●

Local Litigation Star, Benchmark Litigation, 2010—
present
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●

Super Lawyers, 2007 and 2010—present

●

AV® Peer Review Rated, Martindale-Hubbell

●

Leadership in Law Award, The Daily Record, 2009

EXPERIENCE
Represented a class of nursing home residents challenging Maryland’s refusal to provide
deductions for Medicaid recipients’ pre-eligibility medical expenses for long-term care. The
settlement—one of the two largest settlements or judgments ever against the state of Maryland
—will pay up to $16 million for the benefit of the class and bring the state into compliance with
federal law.
●

●

●

●

●

●

Represents a class of consumer borrowers alleging that their title insurance transactions were
steered by kickbacks paid by a national title insurer in violation of the federal RESPA statute.
After prevailing in the U.S. Court of Appeals for the Ninth Circuit, the U.S. Supreme Court
granted certiorari to review the case, then—on the last day of the October 2011 term, seven
months after argument—dismissed the writ as improvidently granted, leaving the U.S. Court of
Appeals for the Ninth Circuit’s decision intact.
Represented the estate of ex-Steelers great Mike Webster, who suffered brain damage as a
result of multiple concussions, in the first-ever successful lawsuit against the National Football
League’s pension plans. We continue to represent other former NFL players in similar suits.
Represented an accountant who was kidnapped, tortured, and held for ransom in the
Philippines; his employer had refused both to pay the ransom demanded and to tell his family
so that they could secure his release. The case settled on confidential terms after we won backto-back victories in the U.S. Court of Appeals for the District of Columbia Circuit—and
unearthed a video of our client’s imprisonment and torture.
Served as counsel for the shareholder plaintiff in a case against the directors, senior officers,
and accountants of a bank, resulting in a $10 million-plus settlement because of the bank's
enormous losses from unsecured loans to an unscrupulous mobile-home retailer.
Represented plaintiffs who won enforcement of a highly favorable pension plan amendment,
defeating claims that it was the product of a federal labor racketeering conspiracy and resulting
in one of the largest ERISA judgments ever in the U.S. Court of Appeals for the Fourth Circuit.

NEWS
Publications
Football: America's Dangerous Game
Baltimore Sun
May 8, 2012
●

●

●

Stop Fighting NFL Retirees' Claims
ESPN.com
August 29, 2011
Battling the NFL
The Daily Record
January 3, 2011
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●

●

Why the fuss? Judge Sotomayor and the past and future of judicial nominations
The Daily Record
June 15, 2009
Retirees Look for New Start at NFLPA
Street and Smith's Sports Business Journal
April 13, 2009

Appearances
The October 2011 Term's Supreme Court RESPA Cases
American Bar Association Business Law Section
March 22, 2012
●

●

●

●

Fordham Sports Law Symposium
The Fordham Sports Law Forum and the New York State Bar Association
April 1, 2011
Class Action Medicaid Litigation: A Trial Lawyer's Perspective
National Academy of Elder Law Attorneys
April 2, 2009
The National Football League's System for CompensatingRetired Players: An Uneven Playing
Field?
U.S. House of Representatives Subcommittee on Commercial and Administrative Law
June 26, 2007

AFFILIATIONS
Bar Admissions
Maryland
●

●

District of Columbia

Court Admissions
U.S. Supreme Court
●

●

U.S. Court of Appeals, Fourth Circuit

●

U.S. Court of Appeals, Fifth Circuit

●

U.S. Court of Appeals, Ninth Circuit

●

U.S. District Court, District of Maryland

●

U.S. District Court, District of Columbia

●

U.S. District Court, Eastern District of Virginia

●

U.S. District Court, Western District of Virginia

Professional Affiliations
Member and President (2006-2007), Board of Governors, Federal Bar Association, Maryland
Chapter
●
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●

Member, Criminal Justice Act Panel, U.S. District Court, District of Maryland, 1991—2008

Community Involvement
President (2011—present) and Member (2005—present), Board of Trustees, Beth Am
Synagogue
●

●

Member and Vice Chair, Board of Directors, Baltimore Urban Debate League, 2004—2011

●

Member and Chairman (2003-2004), Lawyers’ Campaign for the College Bound Foundation

●

Chair, Friends of City College Speech and Debate, 2008—present
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JACK E. FERNANDEZ
OVERVIEW
Zuckerman Spaeder LLP partner Jack E. Fernandez
advises clients in high-stakes civil and criminal litigation,
principally in the health care and government contracting
industries. He has tried and won dozens of criminal jury
and non-jury trials in federal court, and has argued and
won numerous civil and criminal appeals in the U.S. Court
of Appeals for the Eleventh Circuit. Additionally, Mr.
Fernandez has litigated a multitude of state and federal
civil cases. He has advised and represented business
entities, hospitals, nursing home chains, law firms,
lawyers, judges, corporate officers and directors, and
many individuals. He has been recognized in numerous
industry rankings, including Chambers USA, The Best
Lawyers in America, Benchmark Litigation, and Florida
Trend’s “Legal Elite.”
Beginning with his days at the U.S. Naval Academy, then
as a Navy fighter pilot aboard the USS Independence, Mr.
Fernandez learned and internalized the core values of
loyalty, discipline, hard work, creativity, and teamwork. He
brings these qualities to bear on behalf of clients in their
most challenging cases—for individuals facing the
prospect of criminal indictment and in bet-the-company
civil matters. Mr. Fernandez believes the best advocacy
begins well before a case even begins, while the case or
the indictment might still be avoided. But if it becomes
necessary to go to trial, Mr. Fernandez is an experienced
litigator who has tried many federal cases to jury verdict.
He won the first criminal anti-kickback statute case in the
U.S. District Court for the Middle District of Florida
following the formation of the district’s Health Care Fraud
Task Force in 1996. He also has extensive civil litigation
experience. He successfully represented a client in an
environmental case in a Middle District of Florida jury trial.
He has litigated numerous civil cases on behalf of national
health care companies. He has tried administrative bid
dispute cases, theft of trade secret injunctions, and has
litigated numerous other commercial matters. He has
argued numerous appeals before the U.S. Court of
Appeals for the 11th Circuit, most recently winning a major
qui tam defense victory in United States ex rel Hopper v.
Solvay Pharmaceuticals. He was part of the Zuckerman
Spaeder team that won summary judgment in the U.S.
District Court for the Middle District of Florida for a large
Washington, DC communications law firm in a $100 million
federal legal malpractice claim involving Federal
Communications Commission (FCC) regulations.

Partner
Tampa
Phone: 813.321.8215
Fax: 813.223.7961
jfernandez@zuckerman.com
Practice Focus
Appellate
Criminal Defense
False Claims Act
Health Care
Legal Profession & Ethics
Procurement Fraud
Public Integrity & Ethics
Securities Litigation
Clerkships
Hon. J. Dickson Phillips, U.S. Court
of Appeals, Fourth Circuit
Education
Cornell University Law School, J.D.,
magna cum laude, 1989
United States Naval Academy, B.S.,
1978
Languages
Spanish

J AC K E . F E R N A N D E Z | 1

Case 1:07-cv-02351-PAB-KLM Document 208 Filed 10/25/13 USDC Colorado Page 130 of
184

JACK E. FERNANDEZ
In addition to his practice in Florida state and federal courts, Mr. Fernandez has practiced in many
other federal jurisdictions. He successfully defended the vice president and general manager of a
national prescription benefits manager (PBM) company in a federal False Claims Act case in
federal court in Philadelphia. He is currently representing a corporation against allegations of
federal criminal copyright and trademark infringement in the U.S. District Court for the Central
District of California. He is representing a Venezuelan citizen in the U.S. District Court for the
District of Columbia. He represented a senior corporate executive of a health care company in the
U.S. District Court for the Northern District of Alabama.
Before entering private practice, Mr. Fernandez served as an Assistant U.S. Attorney for the
Middle District of Florida, where he investigated, tried, and argued appeals in numerous complex
federal cases, including health care fraud, the Federal False Claims Act (qui tam), defense
contractor fraud, tax fraud, securities fraud, satellite signal piracy, and intellectual property cases.
He was one of the founding members of the U.S. Attorney’s Health Care Fraud Task Force for the
Middle District of Florida. Following law school, he served as a law clerk for the Hon. J. Dickson
Phillips of the U.S. Court of Appeals for the Fourth Circuit.
A graduate of the U.S. Naval Academy, Mr. Fernandez was a naval aviator, flying the F-14 Tomcat
from the aircraft carrier USS Independence. He flew combat missions in support of U.S. Army and
Marine Corps expeditionary forces, and was awarded both the Navy and Armed Forces
Expeditionary Medals. While deployed aboard the USS Independence, his squadron was
awarded the Navy Unit Commendation. In 1986, he was named Best Pilot for Air Combat
Maneuvering for Fighter Wing One, Naval Air Station Oceana. His daughter, Marina, was also a
Naval Aviator, having herself earned numerous combat awards for service in the Middle East.
Professional Highlights
Represented a pharmaceutical company alleged to have violated the False Claims Act by
purportedly engaging in off-label marketing. We were able to obtain a dismissal after a motion
to dismiss. The decision was upheld on appeal before the U.S. Court of Appeals, Eleventh
Circuit, and the U.S. Supreme Court denied the whistleblower’s request for certiorari review.
●

●

●

Zuckerman Spaeder defended a major Washington, DC law firm in a $100 million federal legal
malpractice suit. The plaintiff alleged that the firm misread Federal Communications
Commission (FCC) licensing requirements when drafting an option agreement related to the
purchase of a television broadcast company. A federal judge granted summary judgment in
favor of our client.
In a case scheduled for trial in 2013, Zuckerman Spaeder is defending an executive and former
general counsel of a major public health care insurance company in connection with federal
health care fraud charges. The indictment involves complex legal and accounting issues
regarding the Florida Medicaid behavioral health care program. A related civil suit filed by the
U.S. Securities and Exchange Commission (SEC) alleges fraud, false filings, and related
violations of the Securities Act.

Honors
Chambers USA: America's Leading Lawyers for Business, Litigation: White-Collar Crime &
Government Investigations, 2010—present
●

●

The Best Lawyers in America, Commercial Litigation, White-Collar Criminal Defense, 2007—
present
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●

Local Litigation Star, Benchmark Litigation, 2010—present

●

Super Lawyers, 2007—present

●

AV® Peer Review Rated, Martindale-Hubbell

●

Legal Elite, Florida Trend, 2011

EXPERIENCE
In a case scheduled for trial in 2013, Zuckerman Spaeder is defending an executive and former
general counsel of a major public health care insurance company in connection with federal
health care fraud charges. The indictment involves complex legal and accounting issues
regarding the Florida Medicaid behavioral health care program. A related civil suit filed by the
U.S. Securities and Exchange Commission (SEC) alleges fraud, false filings, and related
violations of the Securities Act.
●

●

●

●

●

●

●

●

●

In a case scheduled for trial in 2013, Zuckerman Spaeder is defending a former executive of a
major public health care company in connection with federal False Claims Act allegations. The
indictment involves complex coding and billing issues regarding the reconciliation of debit and
credit balances allegedly involving federal payers.
Represented a pharmaceutical company alleged to have violated the False Claims Act by
purportedly engaging in off-label marketing. We were able to obtain a dismissal after a motion
to dismiss. The decision was upheld on appeal before the U.S. Court of Appeals, Eleventh
Circuit, and the U.S. Supreme Court denied the whistleblower’s request for certiorari review.
Zuckerman Spaeder defended a major Washington, DC law firm in a $100 million federal legal
malpractice suit. The plaintiff alleged that the firm misread Federal Communications
Commission (FCC) licensing requirements when drafting an option agreement related to the
purchase of a television broadcast company. A federal judge granted summary judgment in
favor of our client.
Represented a foreign petroleum exploration company in a motion to quash a subpoena in
Florida. The subpoena, which sought extensive corporate records, arose out of a family law
action involving one of its board members. The case settled after limited jurisdictional discovery.
Represents a company under investigation for allegedly importing goods from China illegally.
The case is currently in the investigative phase.
Represented the former owner of a product testing company being investigated by the U.S.
Department of Justice (DOJ). The owner was alleged to have falsified cigarette lighter tests and
was being investigated by the Consumer Product Safety Commission.
Represents an individual charged with mortgage fraud in the U.S. District Court for the Middle
District of Florida and the U.S. District Court for the Southern District of Ohio. The client was
alleged to have been involved in an equity skimming scheme and falsely inflating the value of
homes for resale.
Mediated a disagreement involving a complex coding and billing dispute between the state of
Florida and a major regional hospital chain. The Medicaid Fraud Control Unit asked Zuckerman
Spaeder to mediate a disagreement between a local hospital and the Medicaid Fraud Control
Unit. The case settled at mediation.
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●

●

●

●

●

●

●

●

●

●

●

Represented a company involved in a lawsuit by former owners alleging breach of contract and
fiduciary duty.
Represented an attorney against allegations of fraud by the U.S. Attorney’s Office for the Middle
District of Florida. The attorney was alleged to have falsified certain documents in the course of
a bankruptcy of the attorney’s client. After negotiations with the U.S. Attorney’s Office for the
Middle District of Florida, the government agreed not to pursue charges.
Represented a publicly traded national nursing home chain against a criminal investigation led
by the Louisiana Attorney General. The allegations were that one of the nursing home
employees had caused the death of a resident. After lengthy negotiations with the Office of the
Louisiana Attorney General, the case was dropped.
Represented the vice president and general manager of a Fortune 500 company against a
False Claims Act lawsuit brought in the U.S. District Court for the Eastern District of
Pennsylvania. The allegations were that the individual had falsified turn-around times in the
processing of prescriptions. The case settled.
Represented the head of research for a Fortune 500 company in a significant federal
investigation in the Southern District of Florida alleging certain improper practices nationwide.
The allegations involved the repeated usage of certain pharmaceuticals designed to be utilized
only once. This was a nationwide issue for the company.
Represented a senior executive of a publicly traded technology company in U.S. Securities and
Exchange Commission (SEC) and DOJ investigations into Foreign Corrupt Practices Act
(FCPA) violations. The allegations were that company employees had provided payments to
their Asian counterparts in return for favorable contracts.
Represented a physician charged with violations of the Prescription Drug Marketing Act in the
District of Delaware.
We litigated elder abuse lawsuits in numerous jurisdictions on behalf of a major national nursing
home chain. These cases involved allegations of neglect and mistreatment of residents. These
were cases with extremely high liability and oftentimes could result in nine-figure verdicts, and
they often had overlays of fraud and abuse. The cases settled.
After representing a major national nursing home chain in numerous elder abuse lawsuits and
in response to an increased number of fraud and abuse cases filed against nursing homes, we
created and implemented a model abuse and neglect defense on behalf of our client. This
required interviews of nationally renowned experts in all the medical and psychological fields
impacting elder care. Ultimately, we created a model defense that was useful throughout the
country. All of the related cases settled.
Represented a high-level corporate employee of a major hospital chain, charged in the
Northern District of Alabama with allegations of obtaining bribes. The employee was charged
with receiving bribes in return for locating a rehabilitation facility in the Middle East. The client
received no jail time despite a potentially multi-year sentencing guidelines sentence.
Represented a publicly traded health care company in bid disputes in Florida and Kentucky. The
company at various times was either attempting to challenge a bid award to a competitor or
uphold a bid award against a challenge by a competitor.
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●

●

●

●

●

Represented a Kentucky law firm sued for legal malpractice in the Southern District of Florida.
The case settled at mediation.
Represented the officer of a Korean vessel against Clean Water Act violations. The allegations
were that seamen on the ship had illegally discharged bilge water into the ocean in violation of
the Clean Water Act. The client was not charged.
Represented a Latin American satellite television corporation in several lawsuits charging theft
of trade secrets and copyright violations. The client sought to obtain affirmative relief against
satellite signal pirates.
Conducted an internal investigation involving disclosures to the FDA on behalf of an
international pharmaceutical company. The client was alleged to have withheld an unfavorable
report from an FDA advisory committee. The client announced that the results of the internal
investigation would be made public from the very beginning of the investigation. The report is
publicly available.
Conducted an internal investigation and made a successful disclosure to the Florida Medicaid
Fraud Control Unit at the request of a health care client being acquired by a major multinational
corporation. The internal investigation and disclosure was required as a condition precedent to
the sale of the company. The disclosure was made, and the sale was consummated.

NEWS
Publications
Obstruction of Justice: In the Eye of the Beholder
The Voice
July 2, 2012
●

●

●

●

●

●

●

An Essay Concerning the Indictment of Lawyers for their Legal Advice
ABA White Collar Crime Handbook
2012
Internal Investigations: Traps for Corporate Counsel Interviewing Corporate Employees
American Health Lawyers Association
October 2010
Keep cool: Review Billing Procedures, Respond to Worker Concerns to Avoid Fraud Scrutiny
Modern Healthcare
May 17, 2010
Practical Issues in Collecting Evidence Abroad
Cultural Issues in Criminal Defense, Third Edition (Linda Friedman Ramirez ed.)
2010
OIG Reprises Anti-Kickback Law
Provider
2009
OIG's New Front on Fraud
Provider
December 2008
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●

●

●

Representing Individual Officers and Directors
For the Defense
January 2006
The False Claims Act: What Every Employment Lawyer Must Know
Health Care Fraud (Andrews Litigation Reporter)
May 2005
Equitable Tolling of Title VII Time Limits in Actions Against the Government
Cornell Law Review
1986

Appearances
False Claims Trial Institute
American Bar Association
June 5, 2013—June 7, 2013
●

●

●

●

●

●

●

●

●

●

21st Annual National Seminar on the Federal Sentencing Guidelines
Federal Bar Association, National Association of Criminal Defense Lawyers, and the American
Bar Association
May 23, 2012
Anatomy of a Health Care Fraud Investigation
Florida Association of Physicians of Indian Origin (FAPI)
May 19, 2012
NACDL White Collar Criminal Defense College
National Association of Criminal Defense Lawyers
March 15-20, 2012
Preventing Fraud, Abuse and Waste in Medicare Advantage and Medicare Prescription Drug
Plans
American Conference Institute
January 30, 2012
Fraud and Compliance Forum
American Health Lawyers Association
September 25, 2011
AHLA/HCCA Fraud and Compliance Forum 2010
American Health Lawyers Association and Health Care Compliance Association
26-28 Sep 2010
Town Hall Meeting: Brady Practices in State and Federal Jurisdictions
American Bar Association
November 5, 2009
The Impact of the Swine Flu on Health Care Lawyers and Their Clients
Reed Seminars
May 1, 2009
International Association of Defense Counsel 2009 Midyear Meeting
International Association of Defense Counsel
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JACK E. FERNANDEZ
February 18, 2009
AFFILIATIONS
Bar Admissions
Florida
●

●

District of Columbia

Court Admissions
U.S. Supreme Court
●

●

U.S. Court of Appeals, Eleventh Circuit

●

U.S. District Court, Northern District of Florida

●

U.S. District Court, Middle District of Florida

●

U.S. District Court, Southern District of Florida

Professional Affiliations
Member, Thirteenth Judicial Circuit Judicial Nominating Commission
●

●

●

Co-Chair, Health Care Fraud Subcommittee, American Bar Association Criminal Justice Section
White Collar Crime Committee, 2010
Member, National Association of Criminal Defense Lawyers (NACDL)
●

Eleventh Circuit Chair, White Collar Crime Committee

●

Member, Goldberg Cacciatori Criminal Inn of Court

●

Member, International Association of Defense Counsel

●

Member, American Bar Association

●

Former Member, Thirteenth Judicial Circuit Grievance Committee, 1999-2001

Community Involvement
Visiting Committee, Cornell Law School, 2010
●

●

Dean’s Special Leadership Committee, Cornell Law School, 2007-present

●

Advisory Committee, Cornell Law School, 2010-present

●

Member and Donor, Wounded Warrior Project

J AC K E . F E R N A N D E Z | 7

Case 1:07-cv-02351-PAB-KLM Document 208 Filed 10/25/13 USDC Colorado Page 136 of
184

JOHN J. CONNOLLY
OVERVIEW
John J. Connolly represents individuals and business
entities in civil litigation and appellate matters. He has
represented plaintiffs and defendants in business torts,
insurance coverage disputes, securities and consumer
class actions, employment disputes, and a variety of
common law contract and tort actions in federal and state
courts. He focuses in particular on representing lawyers
and law firms in legal malpractice claims, disciplinary
proceedings, and ethical disputes. Mr. Connolly has also
represented individuals detained by the U.S. military at
Guantanamo Bay, Cuba and Bagram Air Force Base in
Afghanistan, and he has spoken on issues pertaining to
the detainees of Guantanamo Bay. An experienced
appellate litigator, Mr. Connolly is recognized in that area
by The Best Lawyers in America. He also has been listed
in the Maryland edition of Super Lawyers since 2007.
Professional Highlights
Mr. Connolly has represented a number of lawyers in
recent disciplinary proceedings in matters that have
never become public. He also has represented a number
of regional law firms in malpractice actions and
counseled law firms on ethical obligations in pending
litigation matters.
●

●

●

Partner
Baltimore
Phone: 410.949.1149
Fax: 410.659.0436
jconnolly@zuckerman.com
Practice Focus
Appellate
Business Disputes
Insurance
Intellectual Property
Legal Profession & Ethics
Securities Litigation

In an action against a business owner for personal
guaranty of equipment lease, Mr. Connolly obtained
summary judgment for business owner and successfully
defended judgment on appeal.

Clerkships
Hon. Lawrence F. Rodowsky, Court
of Appeals of Maryland

In a fraud and breach of contract action brought by a
state agency against a concert promoter, Mr. Connolly
convinced the plaintiff to dismiss all claims with prejudice
before trial.

Education
University of Maryland School of
Law, J.D., with honors, 1991

Honors
The Best Lawyers in America, Appellate, Commercial
Litigation, 2010—present

●

Order of the Coif

●

Articles Editor, The Maryland
Law Review

●

J.L. Thomas Prize

●

Cunningham Award

●

●

Super Lawyers, 2007—present

●

AV® Peer Review Rated, Martindale-Hubbell

●

Daniel M. Gribbon Pro Bono Advocacy Award, 2011

●

University of Virginia, B.A., with high
distinction, 1981

Legal Excellence Award, Maryland Bar Foundation,
2011
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JOHN J. CONNOLLY
EXPERIENCE
Represented executives of a public corporation in a fraudulent conveyance action.
●

●

●

●

●

●

●

Represented a securities trader in market-timing litigation.
Represented the owners of a private corporation in a fraud and waste action. Many of the
counts were dismissed at the outset, and the remainder were ultimately abandoned by the
plaintiff.
Represented a private corporation in a “blast fax” class action claim.
Since 2005, attorneys in the firm’s Baltimore office have represented several individuals
detained by the U.S. military at Guantanamo Bay and at Bagram Air Force Base. In December
2009, a Yemeni physician was repatriated to his home country following eight years of
incarceration at Guantanamo, as a result of habeas proceedings and related efforts initiated by
our attorneys.
In an action against a business owner for personal guaranty of equipment lease, Mr. Connolly
obtained summary judgment for business owner and successfully defended judgment on
appeal.
In an action for breach of environmental covenants, Mr. Connolly obtained summary judgment
for homeowners and successfully defended judgment on appeal.

NEWS
Publications
How to Represent Yourself in the Court of Appeals
The Daily Record
March 22, 2013
●

●

●

●

●

●

●

Great Purposes
Baltimore Bar Library
August 2011
The Guantanamo Lawyers (Denbeaux and Hafetz, eds.)
NYU Press
2009
The Closing Argument
The Baltimore Sun
June 18, 2006
Don’t Suspend Habeas Corpus
The Baltimore Sun
November 22, 2005
Petitions for Certiorari—View from the Bar
Appellate Practice for the Maryland Lawyer: State and Federal (Maryland Institute for
Continuing Professional Education of Lawyers, Inc., 1994 and 2001)
Maryland’s Right of In Banc Review
Maryland Law Review
1992
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JOHN J. CONNOLLY
●

●

Insurance Coverage of Injuries that Occur at Home Day Care
Maryland Law Review
1990
Reasonable Particularity' in Indictments Against Child Abusers
Maryland Law Review
1990

AFFILIATIONS
Bar Admissions
Maryland
●

●

District of Columbia

Court Admissions
U.S. Supreme Court
●

●

U.S. Court of Appeals, Second Circuit

●

U.S. Court of Appeals, Fourth Circuit

●

U.S. Court of Appeals, District of Columbia Circuit

●

U.S. District Court, District of Maryland

●

U.S. District Court, District of Columbia

Professional Affiliations
Board of Directors, Baltimore Bar Library
●
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)A IVEY E B KAPP
I

ST. FRANCIS PLACE, APT. 4702, SAN FRANCISCO,
AMYKAPP@STANFORDALUMNI.ORG

.)
CA

All Resumes remain the property of
THE KLAUSNER GROUP, LLC
45 West 45th Street, N.Y.,NY 10036
Submit All Replies To:
Daniel Flaim (212) 557-5800

94UJ7

(415) 385-5721
EDUCATION
Stanford University Law School
•
•

Juris Doctor, 2002
Articles editor, Stanford Law Review

University of Michigan
• Master of Social Work, emphasis in policy analysis and evaluation, 2000
Fulbright Fellowship, Republic of Korea
• Studied ancient Korean history and taught American studies, 1996-97
Penn State University
• Bachelor of Arts in international media studies, with minors in Latin and music,
1996
• Graduated summa cum laude; elected to Phi Beta Kappa
• Won the 1996 Axt Prize as the student marshal for the Honors College
EXPERIENCE
Morrison & Foerster, LLP Associate San Francisco, CA
September 2004 to present Draft pleadings and research issues for white-collar crimin
al, commercial,
securities and international litigation; prepare partners for depositions and client meetin
gs. Negotiated a
settlement in pro bono unlawful detainer case; represented a pro bono client at school expuls
ion hearing.
—

U.S. Court of Appeals for the Third Circuit Law Clerk Philadelphia, PA
2003-04 Clerked for the Honorable Theodore A. McKee. Researched and wrote memor
anda to prepare the
judge for oral argument on civil and criminal matters; drafted precedential and non-pr
ecedential opinions;
discussed legal issues with the judge and other clerks; supervised student interns
.
—

U.S. District Court for the Eastern District of Pennsylvania
Law Clerk Philadelphia, PA
2002-03 Clerked for the Honorable Mary A. McLaughlin. Researched and drafted
civil and criminal
memoranda, orders and jury instructions; communicated with counsel regarding schedu
ling matters.
—

Cooley Godward LLP
Summer Associate San Francisco, CA
Summer 2001 Researched and wrote memoranda on evidentiary, procedural and
substantive legal issues.
—

Philadelphia District Attorney’s Office
Legal Intern Philadelphia, PA
Summer 2000 Researched and wrote motions and briefs, including an appellate brief
in a repeat-offender
case. Helped develop trial strategy for examining witnesses and making closing argum
ents.
—

CERTIFIcATIoNs
•
•
•

Active member of the State Bar of California (Bar No. 223739)
Admission into the Bar for the District of Columbia pending
Certified mediator trained at the Dayton (Ohio) Mediation Center

HoBBIEs
•

Running, hiking and ballroom dancing
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A.

PAu1 PINEAIT

360 W. 34th St., Apartment 12W, New York, NY 10001
paulpineau@grnail.com
(410) 935-6933

EDUCATION
Cambridge, MA, J,D,, cum laude, 2007.
Harvard Legal Aid Bureau, Executive Director and Student Attorney
Harvard Journal of Lan’ and Pith/ic Policy, Senior Editor

HARvARD LAW SCHOOL,

DAvIDsON COLLEGE,
LONDON

Scnooi.

Davidson, NC, BA. in Political Science with High Honors, inagna cuni laude, 2004.

OF EcONo1Ics AND POu1’ICAL, SCIENCE,

London, England, study abroad, 2002-2003.

EXPERIENCE
TIlE HONoRABLE MARYANNE TRUMP
Law Clerk, Newark, NJ
THE HONORABLE

J.

BARRY, COURT OF APPEALS FOR TILE TiiIRD CIRcuIT

2008-2009

FREDERICK M0Tz, DIsTRICT OF MARYLAND

2007-2008

Lan’ Clerk, Baltimore, MD

AID BUREAU
Executive Director, Cambridge, MA
2006-2007
Managed the day-to-day operations of this student-run legal services organization of approximately fifty
students, staff and attorneys. Developed and executed intake procedures and priorities, managed caseloads
and assignments of students and supervising attorneys, addressed client complaints, generally oversaw
office policies. Worked an average of 30 hours per week in addition to normal law school academic load.
HARvARD LEGL

DEPARTMENT OF JUSTICE,

Tx

DivIsioN, CRINuNAL ENFORCEMENT SECTioN

Summer 2006
Legal Intern, Washington, DC
Drafted responses to 28 U.S.C. § 2255 petitions and motions to dismiss indictments on grounds;
drafted briefs for sentencing hearings and various motions under Federal Rules of Criminal
Procedure. Also wrote memoranda on criminal conspiracy, aiding and assisting in tax evasion, and
the criminal culpability of attorneys who structure fraudulent transactions for clients.
DR. MIcIIAEL SANDEL’s ‘JUSTI(’E’ CouRsE

Fall 2005
harvard College Teaching Felloit’. Cambridge, MA
Taught two sections of undergraduates in this course on how contemporary issues relate to the writings of
political and moral philosophers from Aristotle to John Rawls.
OBER, KALER, GRIMES & SIIRIvER
Summer 2005
Summer .issociate, Baltimore, MD
Researched and drafted memoranda and portions of trial and appellate briefs in a variety of areas, including
litigation, commercial finance, health care, bankruptcy, and government relations.

INTERESTS
Running, Big XII basketball, cooking, my yellow lab, all things Baltimore.
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WOLF SLATKIN & MADISON P.C.
44 Cook Street, Suite 701
Denver, Colorado 80206-5800
303-355-2999 – Main Line
303-329-6826 – Fax
www.wolfslatkin.com
Founded in 1979 by Albert B. Wolf, Walter “Bud” Slatkin and Jonathan L. Madison, who
previously had practiced law together at another Denver law firm, Wolf Slatkin & Madison has
enjoyed decades of providing legal services representation to a diversity of clients in a variety of
legal matters.
Included among the firm’s clients are major area contractors, architects and engineers,
subcontractors, suppliers, real estate developers and investors, real estate owners, landlords and
tenants.
The firm’s litigation experience has ranged from a $4.1 Million construction delay damage
recovery to a million dollar judgment against a giant chemical company for an insecticide-caused
sterile bull The firm’s attorneys have handled legal matters in a number of states, including
Colorado, Wyoming, Texas, Arizona, California, Georgia and Nevada.
The firm’s transactional attorneys have a broad range of experience in many areas of
business, including entity formation, business purchases and sales, finance, mortgage banking,
mergers and acquisitions, commercial and residential real estate transactional matters and real
estate development, commercial and residential construction, special district work, condominium
conversions, leasing and others.
Wolf Slatkin & Madison attorneys enjoy the highest rating by Martindale-Hubbell, the
nation’s pre-eminent lawyer peer rating organization. The firm’s lawyers are active in bar
committees, they author law-related materials for the bar and public, speak at seminars and are also
active in community affairs.
Importantly, the lawyers and staff of Wolf Slatkin & Madison are multi-disciplined:
comfortable in the courtroom or at the negotiating table and as business advisors providing creative
approaches to facilitate the business objectives of our clients.
Our mission is to provide legal services of the highest quality in an ethical manner, at
reasonable fees, while affording to our attorneys and staff quality, intellectual and enjoyable life
experiences. Our goal is to forge and maintain long-term client relationships, benefitting all who
are involved, as well as the community that we serve.
The Wolf Slatkin & Madison attorneys and staff take pride in its adherence to the principle
that “the practice of law is a profession, not a business. We measure our success by the number of
our satisfied clients.”
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