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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

x

IN RE:

ARCAPITA BANK B.S.C.(c), et al.,

Debtors.

:
:
:
:
:
:
:
:

Chapter 11

Case No. 12-11076 (SHL)

Jointly Administered

x

OBJECTION OF CREDITOR
AL IMTIAZ INVESTMENT COMPANY K.S.C. TO

DISCLOSURE STATEMENT IN SUPPORT OF THE JOINT PLAN OF
REORGANIZATION OF ARCAPITA BANK B.S.C(c) AND

RELATED DEBTORS UNDER
CHAPTER 11 OF THE BANKRUPTCY CODE

Claimant Al Imtiaz Investment Company K.S.C. (“Al Imtiaz”), a Kuwaiti Shareholding

Company, by and through its counsel, Vinson & Elkins LLP, respectfully submits this objection

(the “Objection”), pursuant to section 1125 of chapter 11, title 11 of the United States Code (§§

101 — 1552) (the “Bankruptcy Code”) to the adequacy of the Disclosure Statement for the Joint

Plan of Reorganization of Arcapita Bank B.S.C.(c) (“Arcapita”) and Related Debtors1 dated

1 The related Debtors are Arcapita Investment Holdings Limited, Arcapita LT Holdings Limited, WindTurbine
Holdings Limited, AEID II Holdings Limited, RailInvest Holdings Limited, and Falcon Gas Storage Company, Inc.
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February 8, 2013 (the “Disclosure Statement” or “Discl. St.”) (Dkt. 827). In support of its

Objection, Al Imtiaz states as follows:

INTRODUCTION

1. As the Court is aware, the principal business of the Debtors is the sponsorship and

providing of alternative investment opportunities to outside investors that co-invest with the

Debtors, certain of which seek investment opportunities that conform to Islamic Shari’ah rules

and principles. Al Imtiaz, like the overwhelming proportion of the Debtors’ co-investors in non-

Debtor investment companies, and a large number of its creditors, are located in foreign countries

and are not generally familiar with the United States chapter 11 process. For this reason,

heightened scrutiny should be given to the adequacy of the Debtors’ Disclosure Statement with

respect to those creditors and the issues that are likely to be important to that group of entities.

2. In particular, Al Imtiaz objects to the approval of the Disclosure Statement because

it (A) fails to provide sufficient information for Al Imtiaz, and other creditors and parties-in-

interest to determine whether the Plan will affect Al Imtiaz’s and other third party investors’

investments in various transactions and investments sponsored by Arcapita, along with its Debtor

and non-Debtor subsidiaries (collectively with Arcapita Bank “the Arcapita Group”); (B) fails to

provide adequate information regarding claims held by the Syndication Companies and

Transaction Holdcos through which outside investors participated; and (C) fails to disclose the

identities of the purported releasees and the degree to which the Plan would release any potential

claims of Al Imtiaz or other parties-in-interest against the Debtors’ non-Debtor affiliates

(including officers and directors of such entities) for, among other things, any acts of

mismanagement with respect to their investments, or limit their ability to recover from applicable

insurance policies.
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BACKGROUND

3. As will be set forth below, Al Imtiaz is a creditor of the Debtors and a party-in-

interest in these cases, and therefore has standing to object to the Disclosure Statement pursuant to

11 U.S.C § 1109.

4. This is intended to be solely an objection to disclosure issues, and Al Imtiaz

reserves its rights to object to the confirmation of the Plan pursuant to 11 U.S.C. §1128(b).

5. From approximately 2005 to 2011, Al Imtiaz entered into a series of Arcapita-

sponsored transactions through which it invested in certain of the Syndication Companies and/or

Transaction Holdcos. The investments were made through ten different investment portfolios,

none of which are Debtors, including Arcapita Ventures I Limited (together, the “Arcapita

Funds”). See e.g., Ex. 1 (filed with Proof of Claim).

6. Prior to the petition date, on or around February 2, 2010, Arcapita sent Al Imtiaz an

email stating that Arcapita no longer owned an interest in one of the Arcapita Funds – Paroc

Holding Sverige AB (“Paroc”) – and suggesting that Al Imtiaz also no longer owned an interest in

Paroc. Al Imtiaz’s investment in Paroc was not returned to it by Arcapita, nor did Al Imtiaz

receive any portion of the proceeds of the disposition of Paroc.

7. Arcapita filed for bankruptcy on or about March 19, 2012 and initiated the above-

captioned matter. Thereafter, Al Imtiaz began receiving periodic update notices from the Arcapita

Group regarding the status of the bankruptcy.

8. On or about March 19, 2012, Arcapita sent Al Imtiaz a letter which stated that as a

result of the bankruptcy, Al Imtiaz’s investments with Arcapita would “be frozen for the duration

of the [bankruptcy] process as we work with all creditors to reach agreement.” See Ex. 2 at 2.

9. On or about May 3, 2012, Arcapita sent to Al Imtiaz a letter stating that Arcapita no
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longer owned an interest in another Arcapita Fund, Profine GmbH (“Profine”). Al Imtiaz’s

investment in Profine was not returned to it by Arcapita, nor did Al Imtiaz receive any portion of

the proceeds of the disposition of Profine.

10. On or about August 30, 2012, Al Imtiaz filed a Proof of Claim with the United

States Bankruptcy Court for the Southern District of New York in the above-captioned action

relating to its investments in the Arcapita Funds.

11. Al Imtiaz has attempted on numerous occasions, including in meetings in the

Middle East with Arcapita representatives, to obtain supporting documentation in order to confirm

with Arcapita that it still owns its full purchased interest in the other eight Arcapita Funds in

which it has co-invested, but has not received any such confirmation.

12. Al Imtiaz has additionally attempted to obtain information from Arcapita regarding

the loss it has incurred with respect to its investment in the Profine and Paroc Arcapita Funds. To

date, Al Imtiaz has not received information from Arcapita that is sufficient regarding these

investments.

13. On or about January 2, 2013, Arcapita sent Al Imtiaz a valuation of certain of its

investments in the Arcapita Funds. This valuation indicated that certain of Al Imtiaz’s

investments should be carried at a lower value because of the bankruptcy, including as a result of

claims held by the Arcapita Funds which would be impaired by the bankruptcy. This information

was new to Al Imtiaz.

14. Recently, Arcapita sent to Al Imtiaz a letter dated February 12, 2013, which states,

“[y]our investments in the various Arcapita-sponsored transactions are separate and segregated

from those of Arcapita and its subsidiaries which are being reorganized as part of the Chapter 11

process.” See Ex. 3 at 1.
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AL IMTIAZ’S OBJECTIONS

I. The Plan and Disclosure Statement Fail to Provide Sufficient Information Regarding
the Plan’s Impact on Non-Debtor Investments in the Syndication Companies

15. The Disclosure Statement should not be approved because it fails to provide

sufficient information regarding Arcapita’s investments in non-Debtor Syndication Companies

and Transaction Holdcos, such that Al Imtiaz or other co-investors could determine the impact

that the Plan will have on its claims against the Debtors and on its investments and interests in

these non-Debtor entities.

16. The general purpose of a disclosure statement is to provide “adequate information”

to enable impaired classes of creditors and interest holders to make an informed judgment about

the proposed plan and determine whether to vote in favor of or against that plan. In re Copy

Crafters Quickprint, Inc., 92 B.R. 973, 979 (Bankr. N.D.N.Y. 1988). Section 1125(a) of the

Bankruptcy Code defines “adequate information” as “information of a kind and in sufficient

detail, as far as is reasonably practicable ... that would enable ... a hypothetical reasonable investor

of the relevant class to make an informed judgment about the plan. 11 U.S.C. § 1125 (a)(1) and

(b); In re Source Enters., Inc., Case No. 06-11717 (ALG), 2007 WL 7144778, *2 (Bankr.

S.D.N.Y. July 31, 2007).

17. The provision of adequate information is at the very heart of the reorganization

process. In re Rodolitz Holding Corp., 187 B.R. 72, 73 (Bankr. S.D.N.Y. 1995). As such, “[a]

disclosure statement . . . is evaluated . . . in terms of whether it provides sufficient information to

permit enlightened voting by holders of claims or interest.” In re BSL Operating Corp., 57 B.R.

945, 950 (Bankr. S.D.N.Y. 1986). A court should examine each disclosure statement individually

to determine, on a case-by-case basis, whether the Bankruptcy Code's “adequate information”

requirement is satisfied. See In re Worldcom, Inc., 2003 WL 21498904, *10 (S.D.N.Y. June 30,
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2003) (“the approval of a disclosure statement…involves a fact specific inquiry into the particular

plan to determine whether it possesses ‘adequate information’ under § 1125”) (quoting In re

Ionosphere Clubs, 179 B.R. 24, 29 (S.D.N.Y. 1995)).

18. A disclosure statement, therefore, at its bare minimum, must contain “simple and

clear language delineating the consequences of the proposed plan on [creditor’s] claims and the

possible [Bankruptcy] Code alternatives so that [creditors] can intelligently accept or reject the

Plan.” In re Ferretti, 128 B.R. 16, 19 (Bankr. D. N.H. 1991).

19. Heightened scrutiny should be given to the adequacy of the Debtors’ disclosure with

respect to the Debtors’ co-investors in non-Debtor investment companies, and its creditors,

because a large number of these investors are located in foreign countries and are, therefore,

generally unfamiliar with the United States chapter 11 process. But even without this heightened

scrutiny, the proposed Disclosure Statement’s failure to provide information sufficient regarding

the status and extent of Arcapita’s investments in the Syndication Companies, the claims against

the Debtors held by the Syndication Companies and Transaction Holdcos, and the postpetition

governance of the reorganized debtors, as well as the overly broad release provisions, require the

denial of the Debtors request to approve the Disclosure Statement.

A. The Disclosure Statement Fails to Provide Adequate Information Regarding the
Debtors’ Interests in Non-Debtor Syndication Companies and Transaction Holdcos

20. The proposed Disclosure Statement generally describes the Debtors' structure as that

of holding companies -- through non-Debtor so-called “Syndication Companies” and “Transaction

Holdcos” -- for ultimate non-Debtor operating companies, Discl. St. at 31, and states that

postpetition, the reorganized Debtors intend to implement the proposed chapter 11 plan by

liquidating these investments, Discl. St. at 99. However, the Disclosure Statement does not

contain any specific details regarding the nature and extent of the Debtors’ ownership interests in
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the non-Debtor Syndication Companies and Transaction Holdcos identified in the Disclosure

Statement. Moreover, it fails to provide sufficient details regarding the Debtors’ ability to control

these entities prior to and following the bankruptcy. Without this information, Al Imtiaz is unable

to determine whether and to what extent its investments in these entities are subject to or beyond

the scope of the Plan.

21. For example, the Disclosure Statement states that the Arcapita Group has an interest

in the Syndication Companies and Transaction Holdcos, which are held through various

subsidiaries or affiliates, including, Debtor, Arcapita Investment Holdings Limited (“AIHL”).

Discl. St. at 31-35. It further states that the Arcapita Group holds a “majority interest” in certain

of these investment portfolios. Id. at 32. Yet, the Disclosure Statement does not identify

specifically the names of the Syndication Companies and Transaction Holdcos in which the

Debtors hold an interest, nor does it disclose the extent of the Debtors’ ownership interest in each

of these entities and the extent to which these entities are owned by outside investors such as Al

Imtiaz.

22. Additionally, although the Disclosure Statement suggests that the Debtors have

limited control over the Transaction Holdcos and Syndication Companies, it also contains

language to the contrary. Id. at 33. For example, the Disclosure Statement states that the Arcapita

Group “effectively has no ability to direct or control the decisions or composition of the boards of

directors” of Syndication Companies and Transaction Holdcos unless it holds at least a two-third

ownership interest in the Syndication Company or owns more than fifty percent of a Transaction

Holdco. Id. Yet, the Disclosure Statement does not state whether the Arcapita Group holds such

an ownership interest in any of the Syndication Companies or Transaction Holdcos. Because the

Disclosure Statement does not identify the particular Syndication Companies and Transaction

12-11076-shl    Doc 903    Filed 03/11/13    Entered 03/11/13 15:48:31    Main Document
    Pg 7 of 20



8

Holdcos in which Debtors hold such an interest, let alone a controlling interest, Al Imtiaz is

unable to determine from the Disclosure Statement whether it has invested in entities that may be

subject to the bankruptcy.

B. The Plan and Disclosure Statement Fail to Provide Sufficient Information
Regarding the Claims of the Transaction Holdcos and Syndication Companies and
Other Intercompany Obligations.

23. The Disclosure Statement states that certain of the Transaction Holdcos and

Syndication Companies are general unsecured creditors of Arcapita. See Discl. St. at 38.

24. Specifically, the Disclosure Statement states that the Transaction Holdcos and

Syndication Companies “occasionally maintained cash balances . . . with Arcapita Bank” and that

these “cash placements give rise to general unsecured claims of these entities against Arcapita

Bank” totaling approximately $572 million. Id. The Disclosure does not, however, identify the

particular Transaction Holdcos and Syndication Companies that hold these claims, nor does it

identify the amount of the claim that each Transaction Holdco or Syndication Company holds.

25. Without the information described above, Al Imtiaz cannot determine if its

investments in certain of the Syndication Companies will be impaired or impacted by the

bankruptcy, and therefore cannot determine whether it should vote in favor of or object to the

Plan. Nor can Al Imtiaz understand what resources are available to satisfy its claims.

C. The Disclosure Statement Fails to Provide Adequate Disclosures Regarding the
Postpetition Governance of the Reorganized Debtors

26. The Disclosure Statement fails to provide adequate disclosure with respect to the

organizational structure of the Debtors and the management and distribution of their assets

following the reorganization.

27. The Disclosure Statement states that details regarding the restructuring are provided

in the “Implementation Memorandum” attached to the Disclosure Statement, which purportedly
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“describes the implementation procedures and mechanics to effectuate the Restructuring.” Discl.

St. at 9-11. The Implementation Memorandum attached to the Disclosure Statement, however,

fails to provide any details regarding how the reorganization will impact the Syndication

Companies and Transaction Holdcos, including whether any of the Debtors will continue to hold

an interest in these entities. See Discl. St., Ex. E.

28. The Implementation Memorandum further states that it is “preliminary only” and

that “the final version will be filed in the Plan Supplement.” Id. at 1. The Plan Supplement,

however, will not be available until ten days before the Confirmation Hearing. See Discl. St. at

127. The time period between the issuance of the Plan Supplement and the Confirmation Hearing

is inadequate given the complex nature of the Debtors’ organizational structure, and the necessity

of understanding the prepetition and postpetition structure in determining whether any party-in-

interest’s investments in the Syndication Companies and Transaction Holdcos is impacted by the

bankruptcy.

II. The Plan’s Releases Violate Section 524(e) of the Bankruptcy Code

29. The Plan includes an overly broad release provision, including purported releases of

non-Debtor third parties.

30. Specifically, the “Released Parties” are defined to include the Debtors and their

“current and former officers, directors, employees, managers, Professionals, professionals, agents

and affiliates . . . along with the[ir] successors [and] assigns.” Discl. St., Ex. A at 17. It purports

to release any claims against the Released Parties “in any way relating to the Debtors . . . the

transactions or events giving rise to, any Claim or Interest that is treated in the Plan . . .or upon

any other act or omission, transaction, agreement, event, or other occurrence taking place before

the Effective Date . . . against the Released Parties.” Discl. St. at 119.
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31. These overly broad releases are problematic to foreign based co-investors such as

Al Imtiaz, who have many questions and concerns regarding their investments, including the use

of invested funds and proceeds of investment exits, and notes that it believes the scope of these

releases on their face may be impermissible under applicable law. See e.g. In re Metromedia

Fiber Network, Inc., 416 F.3d 136, 143 (2d Cir. 2005) (holding that non-debtor releases are

unavailable unless “unique” or “unusual circumstances [exist that] render the releases’ terms

important to the success of the plan.”).

32. Al Imtiaz understands that whether or not the releases provided for in the Plan can

be approved will be considered in connection with any hearing on confirmation of the Plan, and it

certainly reserves its rights to object at that time.2 Nonetheless, the Disclosure Statement should

not be approved because it fails to provide creditors and the Court with the information necessary

to understand the scope of the releases that the Plan purports to grant. This is because the

Disclosure Statement does not provide adequate and specific information about the particular

affiliates or individuals being released or their role or position in the operation or management of

the Debtors’ direct or indirect investments in the Syndication Companies or Transaction Holdcos.

33. To the contrary, the Disclosure Statement seems to suggest that the Plan would

purport to release individuals with respect to their conduct managing the non-Debtor Syndication

Companies and Transaction Holdcos. For example, the Disclosure Statement states that “the

board of directors of the Transaction Holdcos . . . are currently comprised entirely of Arcapita

Group employees, and the boards of directors of certain of the Syndication Companies . . . are

comprised by a majority of Arcapita Group employees.” Id. at 33.

34. The Disclosure Statement, nonetheless, fails to identify the particular Transaction

Holdcos and Syndication Companies for which employees of the Arcapita Group serve as board

2 Al Imtiaz reserves its rights, generally, in regard to plan confirmation.
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members.

35. Moreover, the release, as written, purports to extend to employees of Arcapita’s

wholly-owned subsidiary Arcapita Investment Management Limited, the non-Debtor entity that is

purportedly charged with managing the Syndication Companies and Transaction Holdcos.

CONCLUSION

36. Because the Disclosure Statement fails to provide adequate information relating to

the Syndication Companies and Transaction Holdcos and the impact that the bankruptcy will have

on the investments of non-Debtors in these entities, and improperly provides for releases of non-

Debtor third parties, Al Imtiaz respectfully requests that the Court deny approval of the Disclosure

Statement.

Dated: March 11, 2013
New York, New York

Respectfully submitted,

VINSON & ELKINS LLP

By: /s/ Dov Kleiner
Steven Abramowitz (SA 1782)
Dov Kleiner (DK 4600)
Ari M. Berman (AB 4928)
666 Fifth Avenue
26th Floor
New York, New York 10103
Tel: (212) 237-0000
Fax: (212) 237-0100
sabramowitz@velaw.com
dkleiner@velaw.com
aberman@velaw.com

Attorneys for Al Imtiaz Investment
Company K.S.C.
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