
 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------  
  
IN RE: 
 
ARCAPITA BANK B.S.C.(c), et al.,  
  
        Debtors. 
--------------------------------------------------------------- 

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
Chapter 11 
 
Case No. 12-11076 (SHL)  
 
Jointly Administered 
 
 

 
ORDER AUTHORIZING THE DEBTORS TO ENTER INTO  
THE REVISED FORTRESS COMMITMENT LETTER AND  
INCUR RELATED FEES, EXPENSES AND INDEMNITIES 

Upon the Debtors' Motion for Entry of an Order Authorizing the Debtors to Enter into a 

Financing Commitment Letter and Incur Related Fees, Expenses and Indemnities in Connection 

Therewith [Docket No. 513], as supplemented by the Supplement to Debtors’ Motion for Entry of 

an Order Authorizing the Debtors to Enter into a Financing Commitment Letter and Incur 

Related Fees, Expenses and Indemnities in Connection Therewith [Docket No. 610] and further 

supplementary documents presented to the Court at the hearing held on November 7, 2012 (as 

supplemented, the Motion”)1 filed in the above-captioned chapter 11 cases, this Court finds and 

concludes that:  (a) the Court has jurisdiction over the subject matter of the Motion and the relief 

requested therein pursuant to 28 U.S.C. §§ 157 and 1334; (b) this is a core proceeding pursuant 

to 28 U.S.C. § 157(b); (c) the Debtors have demonstrated that their entry into the Revised 

Fortress Commitment Letter and payment of related fees, expenses, and indemnity constitute an 

exercise of sound business judgment under section 363(b)(1) of the Bankruptcy Code; (d) 

                                                 
 1 Each capitalized term not otherwise defined herein shall have the meaning ascribed to it in the Motion or the 

revised version of the Fortress Commitment Letter annexed hereto as Annex 1 (the “Revised Fortress 
Commitment Letter”).   
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payment of the Commitment Fee, the Expenses, and indemnity provides a benefit to the Debtors’ 

estates necessary to preserve the value of the Debtors’ assets; (e) the legal and factual bases set 

forth in the Motion and on the record at the Initial Hearing on October 9, 2012 and the hearing 

held with respect to the Revised Fortress Commitment Letter on November 7, 2012 establish just 

cause for the relief granted herein; (f) the relief requested in the Motion is in the best interests of 

the Debtors, their estates and their creditors; and (g) notice of the Motion was sufficient, and no 

other or further notice need be provided. 

Based upon the above findings and conclusions, and after due deliberation and sufficient 

cause appearing therefor, 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT: 

1. The Motion is granted to the extent provided herein. 

2. The Revised Fortress Commitment Letter and all provisions set forth 

therein are approved in their entirety. 

3. The Debtors are authorized enter into the Revised Fortress Commitment 

Letter and perform all obligations thereunder on the terms and conditions set forth therein, 

without notice, hearing or further order of the Court as, when and to the extent they become due 

under the Revised Fortress Commitment Letter. 

4. The Debtors are authorized to pay to Fortress the Commitment Fee on the 

terms and conditions set forth in the Revised Fortress Commitment Letter, without notice, 

hearing or further order of the Court as, when and to the extent it becomes due and payable under 

the terms of the Revised Fortress Commitment Letter. 

5. The Debtors are authorized to indemnify and hold harmless each 

Indemnified Party on the terms and conditions set forth in the Revised Fortress Commitment 
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Letter (the “Indemnification”), without notice, hearing or further order of the Court as, when 

and to the extent such obligation becomes due and payable under the terms of the Revised 

Fortress Commitment Letter. 

6. Upon entry of this Order and subject to the notice requirements in 

paragraphs 7 through 9 below, the Debtors are authorized to pay all Expenses incurred prior to 

the date hereof.  In addition, the Debtors are authorized to pay to Fortress the Deposit and any 

Deposit Top-Up on the terms and conditions set forth in the Revised Fortress Commitment 

Letter, without notice, hearing or further order of the Court as, when and to the extent such 

obligation becomes due and payable under the terms of the Revised Fortress Commitment Letter.  

Upon the earlier of (a) the Closing Date, or (b) the termination of the Revised Fortress 

Commitment Letter, Fortress shall return any unused balance of the Deposit.  Fortress shall 

maintain the Deposit in JPMorgan Chase or a similar financial institution in the United States 

acceptable to the Debtors, the Committee and Fortress. 

7. The Debtors are authorized to pay the Expenses as provided in the Revised 

Fortress Commitment Letter. Prior to payment by the Debtors of any Expenses, including from 

funds held in the Deposit, the Committee and the Debtors shall have three days (the “Notice 

Period”) after Committee counsel’s receipt of any related invoice or invoices to review such 

invoice or invoices and serve the Debtors (or the Committee, as applicable) and Fortress with 

notice of any objection setting forth the amount of costs or expenses to which the Committee or 

the Debtors, as applicable, objects (the “Disputed Costs or Fees”).   

8. As soon as practicable after the expiration of the Notice Period in respect 

of a particular invoice or invoices, the Debtors are authorized to reimburse Fortress (or if 
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applicable, Fortress may draw down on the Deposit) for reasonable and actual costs and 

expenses as set forth in such invoice or invoices, excluding any Disputed Costs or Fees. 

9. If the Committee or the Debtors object to the payment of any costs or 

expenses within the Notice Period, such objection shall be resolved by (a) the Committee, the 

Debtors and Fortress or (b) the Court, in either case, prior to any payment of the Disputed Costs 

or Fees subject to such objection (from the Debtors or the Deposit, as applicable). 

10. The Commitment Fee, Expenses, and Indemnification, to the extent 

payable under the Revised Fortress Commitment Letter and this Order, are actual, necessary 

costs and expenses of preserving the Debtors’ estates and shall be treated as allowed 

administrative priority claims against the Debtors under sections 503(b)(1) and 507(a)(2) of the 

Bankruptcy Code; provided, however, to the extent that WTHL, AEID II or RailInvest are 

obligated to pay the Commitment Fee pursuant to the Revised Fortress Commitment Letter, such 

obligations shall be subordinated to the existing guarantees by such entities in favor of SCB in 

accordance with the terms of the Order Pursuant to Section 105(a) of the Bankruptcy Code and 

Bankruptcy Rule 9019, Authorizing and Approving the Settlement with Standard Chartered Bank 

[Docket No. 587]. 

11. The Debtors are authorized to take all actions reasonably necessary to 

effectuate the relief granted in this Order in accordance with the Motion. 

12. This Court shall retain jurisdiction with respect to all matters arising from 

or related to the implementation or interpretation of this Order. 
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13. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry. 

Dated: November 9, 2012  
New York, New York 

/s/ Sean H. Lane 
THE HONORABLE SEAN H. LANE 
UNITED STATES BANKRUPTCY JUDGE
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ANNEX 1 

 
REVISED FORTRESS COMMITMENT LETTER 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------
  
IN RE: 
 
ARCAPITA BANK B.S.C.(c), et al.,  
  
        Debtors. 
---------------------------------------------------------------

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
Chapter 11 
 
Case No. 12-11076 (SHL)  
 
Jointly Administered 
 
 

 
ORDER AUTHORIZING THE DEBTORS TO ENTER INTO  
THE REVISED FORTRESS COMMITMENT LETTER AND  
INCUR RELATED FEES, EXPENSES AND INDEMNITIES 

Upon the Debtors' Motion for Entry of an Order Authorizing the Debtors to Enter into a 

Financing Commitment Letter and Incur Related Fees, Expenses and Indemnities in Connection 

Therewith [Docket No. 513], as supplemented by the Supplement to Debtors’ Motion for Entry of 

an Order Authorizing the Debtors to Enter into a Financing Commitment Letter and Incur 

Related Fees, Expenses and Indemnities in Connection Therewith [Docket No. 610] and further 

supplementary documents presented to the Court at the hearing held on November 7, 2012 (as 

supplemented, the Motion”)1 filed in the above-captioned chapter 11 cases, this Court finds and 

concludes that:  (a) the Court has jurisdiction over the subject matter of the Motion and the relief 

requested therein pursuant to 28 U.S.C. §§ 157 and 1334; (b) this is a core proceeding pursuant 

to 28 U.S.C. § 157(b); (c) the Debtors have demonstrated that their entry into the Revised 

Fortress Commitment Letter and payment of related fees, expenses, and indemnity constitute an 

exercise of sound business judgment under section 363(b)(1) of the Bankruptcy Code; (d) 

                                                 
 1 Each capitalized term not otherwise defined herein shall have the meaning ascribed to it in the Motion or the 

revised version of the Fortress Commitment Letter annexed hereto as Annex 1 (the “Revised Fortress 
Commitment Letter”).  
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payment of the Commitment Fee, the Expenses, and indemnity provides a benefit to the Debtors’ 

estates necessary to preserve the value of the Debtors’ assets; (e) the legal and factual bases set 

forth in the Motion and on the record at the Initial Hearing on October 9, 2012 and the hearing 

held with respect to the Revised Fortress Commitment Letter on November 7, 2012 establish just 

cause for the relief granted herein; (f) the relief requested in the Motion is in the best interests of 

the Debtors, their estates and their creditors; and (g) notice of the Motion was sufficient, and no 

other or further notice need be provided. 

Based upon the above findings and conclusions, and after due deliberation and sufficient 

cause appearing therefor, 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT: 

1. The Motion is granted to the extent provided herein. 

2. The Revised Fortress Commitment Letter and all provisions set forth 

therein are approved in their entirety. 

3. The Debtors are authorized enter into the Revised Fortress Commitment 

Letter and perform all obligations thereunder on the terms and conditions set forth therein, 

without notice, hearing or further order of the Court as, when and to the extent they become due 

under the Revised Fortress Commitment Letter. 

4. The Debtors are authorized to pay to Fortress the Commitment Fee on the 

terms and conditions set forth in the Revised Fortress Commitment Letter, without notice, 

hearing or further order of the Court as, when and to the extent it becomes due and payable under 

the terms of the Revised Fortress Commitment Letter. 

5. The Debtors are authorized to indemnify and hold harmless each 

Indemnified Party on the terms and conditions set forth in the Revised Fortress Commitment 
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Letter (the “Indemnification”), without notice, hearing or further order of the Court as, when 

and to the extent such obligation becomes due and payable under the terms of the Revised 

Fortress Commitment Letter. 

6. Upon entry of this Order, and subject to the notice requirements in 

paragraphs 7–9 below, the Debtors are authorized to pay all Expenses incurred prior to the date 

hereof.  In addition, the Debtors are authorized to pay to Fortress the Deposit and any Deposit 

Top-Up on the terms and conditions set forth in the Revised Fortress Commitment Letter, 

without notice, hearing or further order of the Court as, when and to the extent such obligation 

becomes due and payable under the terms of the Revised Fortress Commitment Letter.  Upon the 

earlier of (a) the Closing Date, or (b) the termination of the Revised Fortress Commitment Letter, 

Fortress shall return any unused balance of the Deposit.  Fortress shall maintain the Deposit in 

JPMorgan Chase or a similar financial institution in the United States acceptable to the Debtors, 

the Committee and Fortress. 

7. The Debtors are authorized to pay the Expenses as provided in the Revised 

Fortress Commitment Letter. Prior to payment by the Debtors of any Expenses, including from 

funds held in the Deposit, the Committee and the Debtors shall have three days (the “Notice 

Period”) after Committee counsel’s receipt of any related invoice or invoices to review such 

invoice or invoices and serve the Debtors (or the Committee, as applicable) and Fortress with 

notice of any objection setting forth the amount of costs or expenses to which the Committee or 

the Debtors, as applicable, objects (the “Disputed Costs or Fees”).   

8. As soon as practicable after the expiration of the Notice Period in respect 

of a particular invoice or invoices, the Debtors are authorized to reimburse Fortress (or if 
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applicable, Fortress may draw down on the Deposit) for reasonable and actual costs and 

expenses as set forth in such invoice or invoices, excluding any Disputed Costs or Fees. 

9. If the Committee or the Debtors object to the payment of any costs or 

expenses within the Notice Period, such objection shall be resolved by (a) the Committee, the 

Debtors and Fortress or (b) the Court, in either case, prior to any payment of the Disputed Costs 

or Fees subject to such objection (from the Debtors or the Deposit, as applicable). 

10. The Commitment Fee, Expenses, and Indemnification, to the extent 

payable under the Revised Fortress Commitment Letter and this Order, are actual, necessary 

costs and expenses of preserving the Debtors’ estates and shall be treated as allowed 

administrative priority claims against the Debtors under sections 503(b)(1) and 507(a)(2) of the 

Bankruptcy Code; provided, however, to the extent that WTHL, AEID II or RailInvest are 

obligated to pay the Commitment Fee pursuant to the Revised Fortress Commitment Letter, such 

obligations shall be subordinated to the existing guarantees by such entities in favor of SCB in 

accordance with the terms of the Order Pursuant to Section 105(a) of the Bankruptcy Code and 

Bankruptcy Rule 9019, Authorizing and Approving the Settlement with Standard Chartered Bank 

[Docket No. 587]. 

11. The Debtors are authorized to take all actions reasonably necessary to 

effectuate the relief granted in this Order in accordance with the Motion. 

12. This Court shall retain jurisdiction with respect to all matters arising from 

or related to the implementation or interpretation of this Order. 

13. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry. 

Dated: _____________, 2012  
New York, New York 
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THE HONORABLE SEAN H. LANE 
UNITED STATES BANKRUPTCY JUDGE
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ANNEX 1 

 
REVISED FORTRESS COMMITMENT LETTER 
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