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Chapter 11 
 
Case No. 12-11076 (SHL)  
 
Jointly Administered 
 
 

 
SUPPLEMENT TO DEBTORS’ MOTION FOR ENTRY OF  

AN ORDER AUTHORIZING THE DEBTORS TO ENTER INTO A  
FINANCING COMMITMENT LETTER AND INCUR RELATED  

FEES, EXPENSES AND INDEMNITIES IN CONNECTION THEREWITH 

The Debtors hereby file this Supplement (“Supplement”) to the Debtors' Motion for 

Entry of an Order Authorizing the Debtors to Enter into a Financing Commitment Letter and 

Incur Related Fees, Expenses and Indemnities in Connection Therewith [Docket No. 513] 

(the “Original Motion”)1 in the above-captioned chapter 11 cases (the “Chapter 11 Cases”) and 

respectfully set forth as follows: 

                                                 
 1 Each capitalized term not otherwise defined herein shall have the meaning ascribed to it in the Original 

Motion or the Debtors' Reply to Response and Limited Objection of Official Committee of Unsecured 

[Footnote continued on next page] 
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BACKGROUND 

1. On September 25, 2012, the Debtors filed the Original Motion, by which they 

sought this Court’s approval to enter into the Commitment Letter with Silver Point Finance, LLC 

(the “Initial Lender”).2  The Committee initially filed its response and limited objection to the 

Original Motion on October 4, 2012 [Docket No. 533], and subsequently filed a revised response 

and limited objection on October 5, 2012 [Docket No. 537] (as revised, the “Committee 

Objection”).  On October 8, 2012, the Debtors filed their Reply [Docket No. 551] together with a 

Revised Commitment Letter annexed thereto. 

2. A hearing on the Original Motion took place on October 9, 2012 (the “Initial 

Hearing”).  Prior to ruling, the Court adjourned the Initial Hearing to October 12, 2012 to afford 

the parties an opportunity to attempt to reach a consensual resolution of disputed issues and 

address the Court’s stated concerns with respect to the Proposed Transaction.  Subsequent 

notices of adjournment were filed by the Debtors on October 11, 2012 [Docket No. 566], 

October 19, 2012 [Docket No. 582], October 22, 2012 [Docket No. 590], October 24, 2012 

[Docket No. 599] and October 26, 2012 [Docket No. 606].   

3. Since the Initial Hearing, the Debtors and the Committee have negotiated with the 

Initial Lender and permitted third parties to submit and to negotiate with the Debtors regarding 

competing debtor-in-possession financing proposals.  The Debtors have continued to seek a firm 

commitment for additional liquidity on an expedited basis, and on the best available terms.  At a 

                                                 
[Footnote continued from previous page] 

Creditors to Debtors Motion to Approve DIP Commitment Letter and Fee Letter [Docket No. 551] 
(the “Reply”) filed in connection therewith, as applicable. 

 
2 Any Arcapita post-petition financing transaction will be in the form of a Shari’ah compliant Murabaha, or 

commodities transaction, not a loan. 
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status conference held by this Court on October 19, 2012, the Debtors notified this Court, as well 

as the Committee, the United States Trustee and other stakeholders, of the possibility that the 

Debtors may reach agreement with a party other than the Initial Lender as a result of the ongoing 

discussions with multiple parties.  

4. The Debtors are pleased to inform the Court that these negotiations have borne 

fruit.  After extensive, multi-faceted negotiations, the Debtors received a binding commitment 

from Fortress Credit Corp. (“Fortress”) to provide $100 million in Shari’ah compliant financing, 

which, subject to confirmatory due diligence, may be upsized to $150 million (in either case, the 

“Fortress Commitment” and the commitment letter in respect thereof, the “Fortress 

Commitment Letter”).  The Fortress Commitment is on substantially better terms than those 

offered by any other potential lender.  By this Supplement, the Debtors respectfully request that 

the Debtors be authorized to immediately enter into the Fortress Commitment Letter as a sound 

exercise of their business judgment.  

FORTRESS COMMITMENT LETTER 

5. As noted above, subsequent to the Initial Hearing, the Debtors and their advisors, 

with input from the Committee and their advisors, engaged in extensive negotiations with 

multiple parties, including the Initial Lender, regarding a debtor in possession financing, or in the 

case of the Initial Lender, a refinement of and improvement upon the terms of the Proposed 

Transaction.  As negotiations progressed, it became clear to the Debtors and their advisors that 

the terms of the Fortress Commitment were far superior to those offered by any other potential 

lender.  The Debtors determined that it was therefore in the best interests of the Debtors, their 

estates and all parties in interest that the Debtors pursue a transaction with Fortress.  Annexed to 

this Supplement as Annex 1 is a copy of the proposed Fortress Commitment Letter which is 
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hereby submitted to the Court for approval.   

6. Specifically, the Fortress Commitment Letter contains several material 

advantages over the Revised Commitment Letter that was filed with the Reply.  Such advantages 

include, but are not limited to, the following:  

• $100 Million Commitment Not Subject to Due Diligence:  The Fortress 
Commitment Letter does not condition the initial $100 million of the Fortress 
Commitment on due diligence or internal credit committee approval. 

• Substantially Improved Economic Terms:  The Fortress Commitment Letter 
provides for a lower commitment fee, a lower profit and a substantially lower 
unused line fee than those contemplated in the Revised Commitment Letter.   

• Ability To Shop for Better Terms:  The Fortress Commitment Letter provides that 
(a) the Debtors may actively seek out alternative proposals, and (b) Fortress will 
have the right to match the terms of any alternative transaction, with no 
termination fee becoming payable unless the Debtors fail to provide Fortress an 
opportunity to match. 

• Reduced Scope of Material Adverse Change:  The scope of what constitutes a 
“Material Adverse Change” has been narrowed, reducing uncertainty regarding 
the Debtors’ ability to access funds under the Fortress Facility (as defined in the 
Fortress Commitment Letter).   

• Reduced Termination Rights:  The Fortress Commitment Letter permits Fortress 
to terminate under a more limited set of circumstances; for example, the Debtors 
revising the budget in such a way that the Debtors will not borrow the full amount 
of the Fortress Facility does not allow Fortress to terminate the Fortress 
Commitment Letter. 

• Reduction in Commitment:  The Debtors have a contractual right to notify 
Fortress to cease performing confirmatory due diligence in connection with the 
additional commitment of $50 million (which would otherwise increase the 
Fortress Commitment from $100 million to $150 million), potentially reducing 
the profit and fees to be paid by the estates. 

7. The Debtors believe, after an extensive marketing process, followed by what in 

essence has been an auction, that the terms, timing, conditions precedent and availability to be 

provided under the Fortress Commitment Letter will benefit the estates by ensuring that the 
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Debtors have the liquidity necessary to emerge from Chapter 11 and to support the value of their 

assets.   

8. Accordingly, the Debtors respectfully submit that their entry into the Fortress 

Commitment Letter constitutes an act of good business judgment.  A chart summarizing certain 

material differences differences between the terms of the Revised Commitment Letter (filed with 

the Reply) and the Fortress Commitment Letter is annexed to this Supplement as Annex 2.3 

 

                                                 
 3 The summary chart annexed hereto as Annex 2 is intended solely to illustrate specific differences between 

the Revised Commitment Letter and the Fortress Commitment Letter.  The chart is a not a complete 
summary of either document and is qualified by the respective terms of such documents, in all respects.  
Notwithstanding the substantial advantages of the Fortress Commitment Letter, it does contain customary 
conditions to funding, including the accuracy of the representations and warranties set forth on Exhibit B to 
the Fortress Commitment Letter, and finalizing definitive documentation reasonably satisfactory to 
Fortress.  To the extent there are any inconsistencies between the chart and the terms of a commitment 
letter, the terms of the applicable commitment letter shall control. 
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WHEREFORE, the Debtors respectfully request that the Court grant the relief requested in this 

Supplement and such other and further relief as the Court may deem just and proper. 

Dated: New York, New York 
November 1, 2012 Respectfully submitted, 

 

/s/ Michael A. Rosenthal    
 Michael A. Rosenthal (MR-7006) 

Craig H. Millet (admitted pro hac vice) 
Matthew J. Williams (MW 4081) 
Matthew K. Kelsey (MK-3137) 
GIBSON, DUNN & CRUTCHER LLP 
200 Park Avenue 
New York, New York  10166-0193 
Telephone:  (212) 351-4000 
Facsimile:  (212) 351-4035 
 

 ATTORNEYS FOR THE DEBTORS  
AND DEBTORS IN POSSESSION 
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ANNEX 1 
 

FORTRESS COMMITMENT LETTER 
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ANNEX 2 
 

COMPARISON OF FORTRESS  
COMMITMENT LETTER AND SILVER  

POINT REVISED COMMITMENT LETTER
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Issue1 Revised Commitment Letter Fortress Commitment Letter 

COMMITMENT AND CONDITIONALITY 

Commitment $150 Million $150 Million (subject to reduction on the 
90th day following the Closing Date (as 
defined in the Fortress Commitment 
Letter)) 

Conditioned on Credit 
Committee Approval 

Yes. No. 

Conditioned on Due 
Diligence 

Yes, for entire $150 million. Not for the initial $100 million. 
  
$50 million of additional availability 
subject to confirmatory due diligence. 

Conditioned on the 
Absence of a Material 
Adverse Change 

Yes and expansive definition of “material 
adverse effect.” 

Yes, but narrower definition of “Material 
Adverse Change.” 

EXCLUSIVITY AND TERMINATION 

Termination right 
based on 
determination that 
Arcapita will not 
borrow full amount. 

Yes. No. 

Termination right 
based on Arcapita 
entering into any 
transaction that 
renders Murabaha 
DIP Facility 
unnecessary. 

Yes. No. 

Exclusivity Arcapita could not solicit alternative 
proposals, negotiate alternative proposals, or 
provide information to third parties without 
risking termination and payment to Initial 
Lender of termination fee.  

Arcapita can actively shop the Fortress 
Facility to third parties, negotiate terms 
and provide due diligence regarding the 
company without risk of termination.  
Only limitation is that Fortress shall have 

                                                 
1  This summary chart is intended solely to illustrate specific differences between the Revised Commitment 

Letter and the Fortress Commitment Letter.  This chart is a not a complete summary of either document and 
is qualified by the respective terms of such documents, in all respects.  To the extent there are any 
inconsistencies between this chart and the terms of a commitment letter, the terms of the applicable 
commitment letter shall control. 
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Issue1 Revised Commitment Letter Fortress Commitment Letter 

a right to match any “Alternative 
Transaction” or else Arcapita must pay a 
.75% fee on committed amount. 

Competing Offers Arcapita was obligated to provide copies of 
alternative offers to Initial Lender as well as 
summaries of all oral and other 
communications. 

No comparable right. 

COMMITMENT FEE AND EXPENSE REIMBURSEMENT 

Commitment Fee $2.25 million, payable once Initial Lender 
satisfies due diligence and credit committee 

approval conditions2 

$2 million, payable on the earliest of 
(x) the closing date, (y) the date that the 
Fortress commitments are terminated 
pursuant to the Fortress Commitment 
Letter and (z) the date of the closing of 
any Alternative Transaction 

Alternative 
Transaction Fee 

.75%, payable if the Initial Lender terminates 
after the company engaged in due diligence 
or negotiations with a third party lender. 

.75%, but only payable if Fortress does 
not receive right to match Alternative 
Transaction 

Termination Fee .75%, payable post-termination based on 
(a) determination that Arcapita will not 
borrow full amount or (b) Arcapita entering 
into any transaction that renders Murabaha 
DIP Facility unnecessary. 

0% 

Expense 
Reimbursement  

Yes, capped at $900,000 prior to satisfaction 
of due diligence and credit committee 
approval conditions. 

Yes, with $250,000 deposit. 

Profit 3 month Libor plus 10.5% 
(with LIBOR floor of 2%)  

3 month Libor plus 10% 
(with LIBOR floor of 2%)  

Unused Line Fee 10.5% 5% 

Exit Fee None. $10 million of the initial commitment less 
all profit and fees paid in cash; provided 
that, no Exit Fee is payable if the Fortress 
Facility is paid in full in cash or 
converted to an Exit Facility (as defined 
in the Fortress Commitment Letter). 

                                                 
 2 The Commitment Fee stated above derives from the initial Commitment Letter filed with Original Motion.  

Commitment Fee in connection with revised transaction documents filed with the Reply filed under seal. 
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Issue1 Revised Commitment Letter Fortress Commitment Letter 

COLLATERAL AND PRIORITY 

Collateral/Security As a general matter, first liens on 
unencumbered assets and claims junior to 

SCB3 with respect to WindTurbine, 
RailInvest and AEID II.   

Other collateral / security, including AIHL’s 
voting right with respect to its interests in the 
Murabaha WCF Entities and (b) AIML’s 
voting rights, subject to further diligence. 

 

Similar collateral package, plus interests 
in (a) AIHL’s voting right with respect to 
its interests in the Murabaha WCF 
Entities, (b) AIML’s voting rights, (c) the 
assets of wholly owned Murabaha WCF 
Entities and the LT CayCos, and (d) the 
assets of Arcapita (US) Limited, Arcapita 
(Europe) Limited, and Arcapita 
(Singapore) Limited, all in accordance 

with the SCB Settlement Term Sheet.4 

Intercreditor 
Provisions 

Intercreditor agreement with SCB to be 
satisfactory to Silver Point. 

No intercreditor agreement with SCB 
necessary. 

Adequate Protection Adequate protection must be satisfactory to 
Silver Point. 

Adequate Protection must be consistent 
with SCB Settlement Term Sheet 

MATURITY AND EXTENSION 

Maturity Date and 
Fee for Extension of 
Maturity Date 

March 31, 2013, which, subject to 
satisfaction of certain milestones, may be 
extended for 180 days in AIHL’s sole 
discretion. 

Six months after the Closing Date, which 
may be extended for a period of up to an 
additional six months with Fortress’ 
approval and subject to the satisfaction of 
specified conditions. 

Extension Fee 1% Extension Fee. 1.5% Extension Fee. 

EXIT FINANCING 

Election Conversion at AIHL’s election. Conversion at AIHL’s election, given 
satisfaction of specified conditions. 

Profit Payable Upon 
Conversion to Exit 
Financing 

3 month Libor plus up to 12.5% 
(with LIBOR floor of 2%)  

LIBOR plus 12% 
(with LIBOR floor of 2%)  

 

                                                 
 3 “SCB” means Standard Chartered Bank. 
 

 4 The “SCB Settlement Term Sheet” means the term sheet annexed as Exhibit B to the Order Pursuant to 
Section 105(a) of the Bankruptcy Code and Bankruptcy Rule 9019, Authorizing and Approving the 
Settlement with Standard Chartered Bank [Docket No. 587]. 
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