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Chapter 11 
 
Case No. 12-11076 (SHL) 
 
Jointly Administered  
 

 
DEBTORS’ MOTION FOR ORDER CONFIRMING THE DEBTORS’  

AUTHORITY TO PAY CERTAIN TRANSACTION EXPENSES INCURRED  
IN CONNECTION WITH THE EUROLOG INITIAL PUBLIC OFFERING 

Arcapita Bank B.S.C.(c) (“Arcapita Bank”) and certain of its subsidiaries and 

affiliates, as debtors and debtors in possession, (collectively, the “Debtors”) hereby submit this 

motion for order confirming the Debtors’ authority to pay certain transaction expenses incurred 

in connection with the EuroLog IPO (as defined below) (the “Motion”).  This Motion is 

submitted in connection with the Debtors’ Motion for an Order Pursuant to Sections 105(a) and 

363(b) of the Bankruptcy Code Authorizing the Debtors to Launch the EuroLog IPO [Dkt. No. 

350] (the “IPO Motion”) filed on July 26, 2012.  In support of the Motion, the Debtors 

respectfully represent: 
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PRELIMINARY STATEMENT 

By this Motion, the Debtors seek to fund a portion of certain accrued expenses 

incurred in connection with the EuroLog IPO (as defined below) and thereby enable the Debtors 

to monetize their existing investment in the EuroLog Assets (as defined below).  All interested 

parties, including the Official Committee of Unsecured Creditor (the “Creditors’ Committee”), 

have agreed that the EuroLog IPO, if completed, will benefit the estates.  The transaction will 

maximize the value of the EuroLog Assets by creating a more desirable investment vehicle for 

potential investors and by permitting the Debtors to monetize the EuroLog Assets on favorable 

terms for these estates.  However, to launch the EuroLog IPO, Arcapita Group1 employees as 

well as retained professionals providing services to the EuroLog Non-Debtors must dedicate 

substantial time and effort.  Linklaters LLP (“Linklaters”) has provided and continues to provide 

essential services to Point Park Properties s.r.o (“P3”) (manager of the EuroLog Subsidiaries (as 

defined below)), and Arcapita Limited (together with P3, the “EuroLog Non-Debtors”) in 

connection with the EuroLog IPO.  Indeed, the progress made to date by the EuroLog Non-

Debtors could not have been achieved without Linklaters’ contributions.  Without Linklaters’ 

continued services, the Arcapita Group will not be able to launch the EuroLog IPO in a timely 

manner, or perhaps at all.   

The Debtors hereby seek confirmation that they may fund the EuroLog Non-

Debtors with sufficient cash to pay Linklaters approximately $2.35 million of the approximately 

$4.7 million of accrued fees and expenses for services that Linklaters has already rendered in 

connection with the EuroLog IPO.  The proposed payment will reduce the outstanding fees that 

have already been incurred, and thereby relieve Linklaters of the involuntary funding of the IPO 

                                                 

 
1
 The “Arcapita Group” means Arcapita Bank along with its Debtor and non-Debtor subsidiaries and affiliates. 
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through continued non-payment of its fees.  By separate motion, the Debtors are seeking 

authority to launch the EuroLog IPO to monetize the Debtors’ indirect interests in the EuroLog 

Assets for the benefit of estate stakeholders.  Linklaters has provided critical services to this end 

and is entitled to be paid for its services.  Linklaters’ legal fees are no different than any other 

transaction cost incurred to prepare for the EuroLog IPO, and, therefore, should be paid along 

with all other expenses.  Unless the Debtors are allowed to pay for transaction costs in the form 

of Linklaters’ legal expenses, then the EuroLog IPO cannot proceed.  Hence, unless this Motion 

is granted, the accompanying IPO Motion for permission to launch the EuroLog IPO is 

superfluous.   

While the Debtors believe that funding transactions costs is part of its ordinary 

course of business, the Court need not resolve this issue to grant this Motion.  Funding 

Linklaters’ fees and expenses satisfies the standards to grant relief under section 363(b) of title 

11 of the United States Code (the “Bankruptcy Code”).  The Debtors are sensitive to keeping all 

parties apprised of cash leaving the Debtors’ bankruptcy estates, and have briefed the Creditors’ 

Committee on the proposed payments pursuant to Motion as part of the budgeting process.  

Whether considered under section 363(b) or section 363(c), there is ample support to authorize 

funding the requested fees and expenses to Linklaters to enable the EuroLog IPO documentation 

to be completed as quickly as possible in order to benefit from the favorable market conditions 

for the transaction that may materialize in the near future.   

JURISDICTION 

1. The Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 

157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper before 

this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 
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RELIEF REQUESTED 

2. The Debtors request an order confirming their authority to pay certain 

transaction expenses incurred in connection with the EuroLog IPO under section 363(c) of the 

Bankruptcy Code.  As an investment bank, funding and ultimately monetizing investments in 

portfolio companies and investments fits squarely within the Debtors’ ordinary course of 

business.  Even if the Court does not agree that payment is in the ordinary course, however, there 

is ample support to pay the IPO Legal Fees (as defined below) pursuant to section 363(b) of the 

Bankruptcy Code.  Payment of expenses attendant to the EuroLog IPO constitutes a sound 

exercise of business judgment.  The Creditors’ Committee has agreed that the EuroLog IPO 

presents the best way to maximize the value of the EuroLog Assets, is in the best interests of the 

Debtors’ estates and should be supported.  The Debtors must be able to pay the costs incurred to 

launch the EuroLog IPO as a logical consequence of the agreement that the EuroLog IPO should 

go forward. 

STATEMENT OF FACTS 

The EuroLog IPO 

3. A summary of the EuroLog IPO is set forth in the IPO Motion.  IPO 

Motion ¶¶ 3-15.  That summary is incorporated herein in its entirety.  The EuroLog IPO is 

comprised of the transfer by certain non-Debtor Arcapita Group subsidiaries (the “EuroLog 

Subsidiaries”), of warehousing assets located throughout Europe (collectively, the “EuroLog 

Assets”) to a new entity (“Listco”) that will offer its shares for sale to institutional investors in an 

initial public offering (the “EuroLog IPO”). 

4. As outlined in greater detail in the IPO Motion, the anticipated benefits of 

the EuroLog IPO are numerous.  First and foremost, monetization of the EuroLog Assets will 
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result in additional cash for the Debtors’ estates.  In addition, EuroLog IPO proceeds will help 

provide needed cash to the EuroLog Subsidiaries to pay their existing loans. 

5. The Debtors’ advisors have evaluated and continue to evaluate possible 

alternatives to the EuroLog IPO, including refinancing the EuroLog Subsidiaries’ existing debt 

or selling the EuroLog Assets piecemeal.  To date, the Debtors continue to believe that the 

EuroLog IPO offers the Arcapita Group greater and more immediate value than other 

alternatives.  Combining the currently separated EuroLog Subsidiaries into a single investment 

opportunity should be more attractive to prospective investors, thereby increasing the value to 

the bankruptcy estates.   

6. The EuroLog Non-Debtors, with the assistance of Linklaters, have made 

substantial progress toward achieving the EuroLog IPO.  The Term Sheets attached to the IPO 

Motion outline key terms of an agreed upon deal.2  Still, much is left to be accomplished.  

Specifically, the following actions remain outstanding: 

• the EuroLog Subsidiaries must transfer their interests in the 
EuroLog Assets to Listco; 
 

• the EuroLog Non-Debtors must prepare the necessary corporate 
governance documents to establish Listco.  Listco will then seek a 
premium listing on the main market of the London Stock Exchange 
and will offer most of its shares for sale to outside investors;   
 

• Listco must execute a number of (as yet undrafted) agreements, 
including an underwriting agreement, a stock lending agreement, a 
master transfer agreement, relationship agreement, and certain 
trademark agreements; and 
 

• the Debtors must finalize the prospectus and the accompanying 
documents, including engagement letters for the auditors and 
banks, legal opinions for the underwriting counsel and Listco’s 
counsel, and Listco’s representations regarding the accuracy of the 

                                                 

 2 The key terms contained in the EuroLog IPO documentation are attached to the IPO Motion as Exhibit B. 
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statements in the prospectus.  
 

7. As is true for any transaction, the status of the market at launch is a critical 

factor to the EuroLog IPO’s ultimate success.  The Arcapita Group first began preparing for the 

EuroLog IPO in early 2011, with September 2011 as the targeted launch date.  Turmoil in the 

European equity markets during the summer of 2011 delayed the launch.  The Arcapita Group 

reconvened in early 2012 to prepare for a possible launch of the EuroLog IPO if favorable 

market conditions materialized.  The EuroLog Non-Debtors, with the assistance of their seasoned 

professionals, including Linklaters, have determined that favorable market conditions may exist 

in early autumn 2012, and accordingly, have moved forward with preparations.  In order for the 

EuroLog IPO to be ready in the event that favorable market conditions present themselves, the 

tasks listed above must be completed in a very short time frame, and the Debtors are relying on 

the Linklaters to perform many of these critical tasks.   

Linklaters’ Services in Connection with the EuroLog IPO  

8. Linklaters has been, and will continue to be, essential to the EuroLog Non-

Debtors’ preparation for the EuroLog IPO.  Indeed, the Arcapita Group will not be able to go 

forward with the EuroLog IPO in a timely manner unless Linklaters performs its services in the 

expedited timeframe that has been requested.   

9. The scope of Linklaters’ services are articulated in the engagement letter 

(the “Engagement Letter”), attached as Annex 1 to the Declaration of Matthew Elliott 

(the “Elliott Declaration”), which is itself annexed hereto as Exhibit A.  Pursuant to the 

Engagement Letter, Linklaters has and continues to perform a wide array of services in 

connection with the EuroLog IPO, including: 

• analysing the existing structuring and financing of the EuroLog 
Subsidiaries; 
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• providing advice on the choice of the EuroLog IPO listing vehicle; 

• advising and documenting the pre-listing restructuring of the EuroLog 
Subsidiaries, including advising on any related tax matters, preparing and 
revising a detailed legal steps plan and drafting any documentation related 
thereto; 

• assisting with the equity listing due diligence process; 

• advising on regulatory, structuring and due diligence issues in order to 
benefit from U.S.-wide marketing outside of the registration requirements 
under U.S. law; 

• drafting the prospectus to be prepared in connection with the listing; 

• drafting and reviewing the underwriting agreement and other ancillary 
agreements in connection with the equity listing, including relationship 
agreements and any stock lending arrangements; 

• advising on the regulatory and corporate governance requirements with 
which Listco will need to comply, and drafting governance documents 
appropriate for the listing; 

• assisting with the verification of the analyst presentation, roadshow 
materials, prospectus (and pathfinder prospectus if applicable) and any 
related announcements; and 

• providing general corporate advice to the proposed board of directors of 
Listco, and advising them on the announcements required throughout the 
equity listing process. 
 

A quick comparison of Linklaters’ scope of services to the EuroLog Non-Debtors with the 

required tasks for the EuroLog IPO in paragraph 6 highlights Linklaters’ central role in this 

process. 

10. The Debtors have negotiated a favorable arrangement with Linklaters and 

Linklaters has already agreed to a number of fee reductions for its services to the EuroLog Non-

Debtors.  The fee reductions are incorporated in the Engagement Letter and are reflected in 

several different methods.  First, Linklaters agreed to write off the first £150,000 (approximately 

$230,000 at current exchange rates) worth of time incurred and then discount its billable rates by 

12-11076-shl    Doc 377    Filed 08/08/12    Entered 08/08/12 13:51:24    Main Document  
    Pg 7 of 16



 

8 

15% from those it regularly charges clients.  Second, Linklaters agreed to an additional 15% 

reduction of its then remaining unbilled time if it is advised that the EuroLog IPO is no longer 

viable for the foreseeable future.  Finally, Linklaters forgave an additional £200,000 

(approximately $313,000 at current exchange rates) of fees owed by P3 in connection with 

advice that Linklaters provided between June 1, 2011 and December 31, 2011. 

11. In consideration of the financial condition of the Arcapita Group, 

Linklaters made further concessions regarding payment for services rendered.  As of July 31, 

2012, Linklaters was owed approximately $4.7 million in accrued fees and expenses in 

connection with the EuroLog IPO.  In recognition of the current financial condition of the 

Arcapita Group, Linklaters voluntarily agreed to defer payment on account of half of its fees and 

expenses (not including those written off) to a later date.  Given that the original agreement 

between Linklaters and the EuroLog Non-Debtors’ required Linklaters to be paid on a monthly 

basis, this was a significant concession.  Accordingly, by this Motion, the Debtors seek to fund 

only $2.35 million of the $4.7 million currently owed to Linklaters for services already rendered 

in connection to the EuroLog IPO. 

The Interim Cash Management Orders 

12. On March 20, 2012, the Debtors filed the Debtors’ Motion for Interim and 

Final Orders (A) Authorizing Debtors to (I) Continue Existing Cash Management System, Bank 

Accounts, and Business Forms and (II) Continue Ordinary Course Intercompany Transactions; 

and (B) Granting an Extension of Time to Comply with the Requirements of Section 345(b) of the 

Bankruptcy Code [Dkt. No. 12].  This Court subsequently issued six orders granting the motion 

on an interim basis [Dkt Nos. 22, 62, 86, 133, 198, 310].  Each interim order has attached an 

interim budget as Exhibit A. 
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13. The seventh interim cash management order was approved by this Court 

after the August 1, 2012 omnibus hearing.  In advance of the hearing, the Creditors’ Committee 

raised objections to the proposed funding of one-half of Linklaters’ fees for services in 

connection with the EuroLog IPO (the “IPO Legal Fees”).  In order to submit a consensual 

budget at the August 1, 2012 hearing and avoid unnecessarily delaying the authorization for 

other uses of the Debtors’ cash, the Debtors agreed to withdraw the IPO Legal Fees from 

consideration under the budget and to brief fully the issue for an August 16 hearing date. 

14. The IPO Legal Fees reflect only work done on behalf of the EuroLog 

Non-Debtors in connection with the EuroLog IPO.  They do not reflect work performed for any 

of the Debtors.  Accordingly, the IPO Legal Fees do not reflect compensation for any work 

pursuant to Linklaters’ retention by the Debtors as special counsel nunc pro tunc to the petition 

date (the “Chapter 11 Retention Order”) [Dkt. No. 146].  As a result, Linklaters will not include 

the IPO Legal Fees in its fee application for payment from the Debtors.  Further, Linklaters will 

not seek to recover payment from both the EuroLog Non-Debtors and Debtors for the same 

services rendered in connection with the EuroLog IPO. 

15. Although Linklaters performs services on behalf of both Debtors and non-

Debtors, Linklaters personnel working on matters for and on behalf of the Debtors are different 

from the Linklaters personnel working on matters for and on behalf of the EuroLog Non-Debtors 

in connection with the EuroLog IPO. 

BASIS FOR RELIEF REQUESTED 

16. The Debtors request that this Court enter an order pursuant to section 

363(c) of the Bankruptcy Code confirming that Debtors are authorized to fund ordinary course 

transaction expenses consisting of legal fees and expenses to Linklaters incurred in connection 
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with the EuroLog IPO.  Because such payments are within the Debtors’ ordinary course of 

business, the Debtors believe that it is unnecessary to seek authorization to make payment 

pursuant to sections 363(b) of the Bankruptcy Code.  However, the Debtors acknowledge the 

need to disclose transfers of cash from Debtors to non-Debtors and made such disclosures to the 

Creditors’ Committee as part of the budgeting process.   

17. Even if the payment of the IPO Legal Fees were not in the ordinary 

course, there is ample support to approve the fees under section 363(b).  The decision to pursue 

the EuroLog IPO is a reflection of the Debtors’ sound business judgment and would maximize 

value for the Debtors’ estate and other stakeholders.  The Creditors’ Committee has agreed that 

pursuing the EuroLog IPO is in the best interest of the estates.  However, the Creditors’ 

Committee seeks to obtain the benefit of the transaction without paying the associated costs.  The 

IPO Legal Fees are a transaction cost of launching the EuroLog IPO, and, therefore, should be 

paid.  The Debtors’ efforts to launch the EuroLog IPO will be stymied, to the detriment of all 

interested parties, if they are unable to pay the associated transaction costs, particularly payment 

to the advisors who will be ushering the EuroLog Non-Debtors through the EuroLog IPO 

process. 

A. The Payment of the EuroLog IPO Transaction Costs, Including Compensation to 
Linklaters, Is within the Ordinary Course of Business 
 

18. A debtor “may enter into transactions including the sale or lease of 

property of the estate, in the ordinary course of business, without notice or a hearing, and may 

use property of the estate in the ordinary course of business without notice or a hearing.”  11 

U.S.C. § 363(c)(1).  The term “ordinary course of business” generally has been accepted to mean 

the interested parties’ reasonable expectations regarding the nature of transactions that the debtor 

would likely enter in the course of its normal, daily business.  In re Lavigne, 114 F.3d 379, 
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384 (2d Cir. 1997) (citing In re Watford, 159 B.R. 597, 599 (M.D. Ga. 1993), aff’d without 

opinion, 61 F.3d 30 (11th Cir. 1995)).  The following two tests have emerged to determine 

whether a transaction is “ordinary”: (1) the “creditor’s expectation test,” also known as the 

“vertical test,” and (2) the “industry-wide test,” also called the “horizontal test.”  Id.  Under this 

two-part test, “the touchstone of ordinariness is thus the interested parties’ reasonable 

expectations of what transactions the debtor in possession is likely to enter in the course of its 

business.”  Id. at 384-85 (citation omitted).  Under the vertical test, the court “views the disputed 

transaction from the vantage point of a hypothetical creditor and inquires whether the transaction 

subjects a creditor to economic risks of a nature different from those he accepted when he 

decided to enter into a contract with the debtor.”  Id. at 385 (citation omitted).  The horizontal 

test involves “an industry-wide perspective in which the debtor’s business is compared to other 

like businesses.”  Id. at 385. 

19. The Debtors’ payment of transaction fees in connection with the EuroLog 

IPO easily satisfies both tests.  The Debtors’ business consists of managing investors’ funds and 

investing in Shari’ah compliant investments.  Monetizing existing investments and funding new 

investments is the day-to-day business in which the Debtors engage.  Arcapita Group makes 

these investments through its non-Debtor subsidiaries and portfolio companies, entities which 

form the basis of the Arcapita Group’s value.  When compared to the Debtors’ past and present 

practices or to those of other private equity firms, there is nothing unusual or unique about the 

Debtors’ decision to support efforts to monetize a portfolio company on the best terms available.  

Consistent with their duties to stakeholders, the Debtors seek to obtain the maximum value from 

their investments.   
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20. With respect to the second test, any hypothetical creditor would have been 

well-aware that the Debtors are party to, and would be likely to in the future enter into, 

agreements to fund investment vehicles, including in connection with initial public offerings.  

The Debtors have submitted seven separate budgets to this Court that provide considerable 

information regarding Arcapita Group’s proposed funding to non-Debtors.  Moreover, the 

Debtors have moved for authority from this Court to make much larger payments to preserve the 

value of non-Debtor investments (see Debtors’ Motion Pursuant to Sections 365(d)(3) and 

363(b)(1) of the Bankruptcy Code for Authorization for Arcapita to Make Investment to Support 

the Lusail Joint Venture [Dkt. No. 150]).  It would also be reasonable to assume that such 

funding arrangements – particularly funding arrangements made in connection with the sale or 

other monetization of an investment – would require the payment of certain transaction fees, 

including legal fees of non-Debtors.   

21. Arcapita Group’s investment practices are similar to those of other private 

equity firms.  It should be no surprise that fund managers pay transaction related costs before 

upstreaming profits to parent entities.  Thus, the Debtors’ payment of transaction fees associated 

with the EuroLog IPO constitutes an ordinary course transaction under both the vertical and the 

horizontal tests. 

B. Compensating Linklaters for Its Labor to Date and the Remaining Tasks to Be 
Done Constitutes an Exercise of Sound Business Judgment 
 

22. Section 363(b)(1) of the Bankruptcy Code provides, in relevant part, that 

“[t]he trustee, after notice and a hearing, may use, sell, or lease, other than in the ordinary course 

of business, property of the estate.”  11 U.S.C. § 363(b)(1).  Section 363(b)(1) does not set forth 

a standard to determine when a court should authorize the use, sale or lease of property of the 

estate.  However, the Second Circuit has held that a bankruptcy court should approve a debtor’s 
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sale or use of property outside the ordinary course of business if the debtor can demonstrate a 

sound business justification for the proposed transaction.  See Comm. of Equity Sec. Holders v. 

Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1071 (2d Cir. 1983). 

23. Once a debtor articulates a valid business justification for the proposed 

transaction, significant weight is given to the debtor’s business judgment.  “The business 

judgment rule ‘is a presumption that in making a business decision the directors of a corporation 

acted on an informed basis, in good faith and in the honest belief that the action was in the best 

interests of the company.’”  In re Integrated Res., Inc., 147 B.R. 650, 656 (S.D.N.Y. 1992) 

(quoting Smith v. Van Gorkam, 488 A.2d 858, 872 (Del. 1985)).  Courts apply the business 

judgment rule within the context of a chapter 11 case to shield a debtor’s management from 

judicial second-guessing.  Id.; see also In re Johns-Manville Corp., 60 B.R. 612, 615-16 (Bankr. 

S.D.N.Y. 1986) (“the Code favors the continued operation of a business by a debtor and a 

presumption of reasonableness attaches to a debtor’s management decisions”). 

24. The Debtors are pursuing the EuroLog IPO because it is in the best 

interests of the Debtors and their stakeholders.  As set forth in the IPO Motion in greater detail, 

the EuroLog IPO will allow the Debtors to monetize their assets expeditiously and on the most 

favorable terms available, which in turn will benefit the Debtors’ creditors.  Alternatives to the 

EuroLog IPO, such as refinancing the EuroLog Assets or private sales, are less desirable because 

such actions would take longer to monetize the EuroLog Assets and would likely not attract as 

favorable a sales price if the EuroLog Assets were not aggregated. 

25. The proposed payment of legal fees attendant to the EuroLog IPO 

constitutes an act of sound business judgment.  The relief sought herein is necessary to pursue 

the EuroLog IPO.  As the IPO Motion describes, there are a number of tasks that need to be 
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completed before the EuroLog IPO can be launched.  Linklaters has primary responsibility for 

many of these tasks.  For example, Linklaters will draft and review the underwriting agreement 

and other related, ancillary agreements, as well as the prospectus for the offering.  Ex. A, Annex 

1 at 2.  Linklaters also will finalize the prospectus and related documents, including engagement 

letters for the auditors and banks, legal opinions for the underwriting counsel and Listco’s 

counsel, and Listco’s representations regarding the accuracy of the statements in the prospectus.  

Further, Linklaters will advise the EuroLog Non-Debtors on the variety of regulatory and 

corporate governance requirements with which Listco, as a new entity, will need to comply with, 

as well as draft the applicable documents.  Id.  Linklaters will also be responsible for the 

completion of due diligence associated with preparing the Listco shares for listing and 

compliance with the applicable registration requirements.  Id. at 1-2. 

26. If the Debtors were forced to retain another law firm to do the work, the 

Debtors’ estates would be saddled with increased costs and suffer unnecessary delays while 

alternate counsel becomes familiar with the transaction.  Any newly retained law firm would 

require a substantial amount of time to get up to speed with the factual and legal background of 

the transaction and the existing EuroLog IPO term sheets.  Resulting costs would be duplicative 

as Linklaters would maintain a claim for work completed against the EuroLog Non-Debtors. 

27. In order to capitalize on the potential benefits of the EuroLog IPO, it is 

critical that the EuroLog IPO be ready to launch when and if a desirable window of opportunity 

arises.  Optimal market conditions are particularly important as the European markets have 

experienced periods of instability.  The Debtors and their advisors believe that favorable market 

conditions may be present in early fall 2012.  Thus, the EuroLog Non-Debtors have a short 

period of time in which to finish the outstanding projects necessary to prepare for the EuroLog 
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IPO.  The Debtors have been informed that Linklaters will not continue to perform services if the 

Debtors do not fund payment of their fees and expenses.  As a result, the Debtors may miss their 

window of opportunity.  Neither the EuroLog Non-Debtors nor the Debtors expect Linklaters to 

continue to finance this transaction through uncompensated work or assume still greater risks of 

non-payment (particularly given Linklaters’ previous agreement to fee reductions). 

28. Finally, Linklaters is entitled to be paid for work performed.  Out of 

deference for its longstanding relationship with the Debtors and in an effort to reach a mutually 

agreeable decision so that the EuroLog IPO can move forward, Linklaters has agreed to 

substantial reductions in the fees for its past services as well as substantial reductions in the fees 

to be charged going forward.  Linklaters’ willingness to compromise to ensure the completion of 

the EuroLog IPO should be rewarded.  Its efforts should not be punished by subjecting 

Linklaters’ fees to additional restrictions required of other transaction costs.    

NOTICE 

29. No trustee or examiner has been appointed in these chapter 11 cases.  The 

Debtors have provided notice of filing of the Motion by electronic mail, facsimile and/or 

overnight mail to: (i) the Office of the United States Trustee for the Southern District of New 

York, 33 Whitehall Street, 21st Floor, New York, New York 10004 (Attn: Richard Morrissey, 

Esq.); (ii) Milbank, Tweed, Hadley & McCloy LLP, 1 Chase Manhattan Plaza, New York, New 

York 10005 (Attn: Dennis Dunne, Esq. and Evan Fleck, Esq.); (iii) Linklaters LLP, One Silk 

Street, London EC2Y 8HQ (Attn: Richard Good and Matthew Elliott); and (iv) all parties listed 

on the Master Service List established in these chapter 11 cases.  A copy of the Motion is also 

available on the website of the Debtors’ notice and claims agent, GCG, Inc., at 

www.gcginc.com/cases/arcapita. 
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NO PRIOR REQUEST 

30. No prior motion for the relief sought in this Motion has been made to this 

or any other court. 

WHEREFORE, the Debtors respectfully request that the Court enter an order, 

substantially in the form annexed hereto as Exhibit B, confirming the Debtors’ ability to pay 

Linklaters for services performed in connected with the EuroLog IPO, and granting the Debtors 

such other and further relief as is just and proper.   

Dated: New York, New York 
August 8, 2012 

Respectfully submitted, 
 
 
            /s/ Michael A. Rosenthal  

 Michael A. Rosenthal (MR-7006) 
Craig H. Millet (admitted pro hac vice) 
Janet M. Weiss (JW-5460) 
Matthew K. Kelsey (MK-3137) 
GIBSON, DUNN & CRUTCHER LLP 
200 Park Avenue 
New York, New York  10166-0193 
Telephone:  (212) 351-4000 
Facsimile:  (212) 351-4035 
 

 ATTORNEYS FOR THE DEBTORS AND 
DEBTORS IN POSSESSION 
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GIBSON, DUNN & CRUTCHER LLP 
Michael A. Rosenthal (MR-7006) 
Craig H. Millet (admitted pro hac vice) 
Janet M. Weiss (JW-5460) 
Matthew K. Kelsey (MK-3137) 
200 Park Avenue 
New York, New York 10166-0193 
Telephone: (212) 351-4000 
Facsimile: (212) 351-4035 
 
Attorneys for the Debtors  
and Debtors in Possession  
 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------------------------------
  
IN RE: 
 
ARCAPITA BANK B.S.C.(c), et al.,  
  
        Debtors. 

 
---------------------------------------------------------------

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
Chapter 11 
 
Case No. 12-11076 (SHL) 
 
Jointly Administered  
 

 

NOTICE OF DEBTORS’ MOTION FOR ORDER CONFIRMING THE DEBTORS’ 
AUTHORITY TO PAY CERTAIN TRANSACTION EXPENSES INCURRED IN 

CONNECTION WITH THE EUROLOG INITIAL PUBLIC OFFERING 

PLEASE TAKE NOTICE that on August 8, 2012, the above-captioned debtors 

and debtors in possession (the “Debtors”) filed the annexed Debtors’ Motion for Order 

Confirming the Debtors’ Authority to Pay Certain Transaction Expenses Incurred in Connection 

with the EuroLog Initial Public Offering (the “Motion”). 

PLEASE TAKE FURTHER NOTICE that a hearing (the “Hearing”) to consider 

the Motion will take place before the Honorable Sean H. Lane, United States Bankruptcy Judge, 

in Room 701 of the United States Bankruptcy Court, One Bowling Green, New York, New York 
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10004-1408 (the “Bankruptcy Court”) on August 16, 2012 at 2:00 p.m. (prevailing U.S. 

Eastern Time), or as soon thereafter as counsel may be heard.   

PLEASE TAKE FURTHER NOTICE that any and all objections to the Motion 

(the “Objections”) shall be filed electronically with the Court on the docket of Arcapita Bank 

B.S.C.(c), et al., Ch. 11 Case No. 12-11076 (SHL) (the “Docket”), pursuant to the Case 

Management Procedures approved by this Court and the Court’s General Order M-399 (available 

at http://nysb.uscourts.gov/orders/orders2.html), by registered users of the Court’s case filing 

system and by all other parties in interest on a 3.5 inch disk, preferably in portable document 

format, Microsoft Word, or any other Windows-based word processing format (with a hard copy 

delivered directly to Chambers), in accordance with the customary practices of the Bankruptcy 

Court and General Order M-399, to the extent applicable, and served in accordance with General 

Order M-399 on (i) counsel for the Debtors, Gibson, Dunn & Crutcher LLP, 200 Park Avenue, 

New York, New York, 10166 (Attn: Michael A. Rosenthal, Esq., Janet M. Weiss, Esq., and 

Matthew K. Kelsey, Esq.); (ii) the Office of the United States Trustee for the Southern District of 

New York, 33 Whitehall Street, 21st Floor, New York, New York 10004 (Attn: Richard 

Morrissey, Esq.); and (iii) Milbank, Tweed, Hadley & McCloy LLP, 1 Chase Manhattan Plaza, 

New York, New York 10005 (Attn: Dennis Dunne, Esq. and Evan Fleck, Esq.), so as to be 

received no later than August 10, 2012 (the “Objection Deadline”). 

PLEASE TAKE FURTHER NOTICE that if no Objections are timely filed and 

served with respect to the Motion, the Debtors may, on or after the Objection Deadline, submit to 

the Bankruptcy Court an order substantially in the form of the proposed order annexed to the 

Motion, which order may be entered with no further notice or opportunity to be heard. 
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 Dated:  New York, New York 
  August 8, 2012  

 
 
            /s/ Michael A. Rosenthal   

 Michael A. Rosenthal (MR-7006) 
Craig H. Millet (admitted pro hac vice) 
Janet M. Weiss (JW-5460) 
Matthew K. Kelsey (MK-3137) 
 
GIBSON, DUNN & CRUTCHER LLP 
200 Park Avenue 
New York, New York  10166-0193 
Telephone:  (212) 351-4000 
Facsimile:  (212) 351-4035 
 

 ATTORNEYS FOR THE DEBTORS AND 
DEBTORS IN POSSESSION 
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GIBSON, DUNN & CRUTCHER LLP 
Michael A. Rosenthal (MR-7006) 
Craig H. Millet (admitted pro hac vice) 
Janet M. Weiss (JM-5460) 
Matthew K. Kelsey (MK-3137) 
200 Park Avenue 
New York, New York 10166-0193 
Telephone: (212) 351-4000 
Facsimile: (212) 351-4035 
 
Attorneys for the Debtors  
and Debtors in Possession  
 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------------------------------
  
IN RE: 
 
ARCAPITA BANK B.S.C.(c), et al.,  
  
        Debtors. 

 
---------------------------------------------------------------

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
Chapter 11 
 
Case No. 12-11076 (SHL) 
 
Jointly Administered  
 

 
DECLARATION OF MATTHEW ELLIOTT IN SUPPORT OF DEBTORS’  

MOTION FOR ORDER CONFIRMING THE DEBTORS’ AUTHORITY  
TO PAY CERTAIN TRANSACTION EXPENSES INCURRED IN  

CONNECTION WITH THE EUROLOG INITIAL PUBLIC OFFERING 

 Pursuant to 28 U.S.C. § 1746, I, Matthew Elliott, hereby declare: 

1. I am a partner in the law firm of Linklaters LLP (“Linklaters”), which 

maintains an office for the practice of law, among other places, at One Silk Street, London, 

EC2Y 8HQ, United Kingdom.  I am a solicitor of the Senior Courts of England and Wales and 

am duly authorized to practice as such.  I am the responsible partner for the matter relating to the 

EuroLog IPO (as defined below).  I submit this Declaration in support of the motion of Arcapita 

Bank B.S.C.(c) and certain of its subsidiaries and affiliates, as debtors and debtors in possession 

(collectively, the “Debtors” and each, a “Debtor”), for an order confirming the Debtors’ 
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authority to pay certain transaction expenses incurred in connection with the EuroLog IPO 

(the “Motion”).  Except as otherwise indicated, I have personal knowledge of the facts set forth 

herein.   

2. My declaration is in support of a Motion which I understand seeks the 

confirmation of the Debtors’ ability to pay Linklaters approximately $2.35 million of accrued 

fees (the “Disputed Fees”), representing approximately one-half of Linklaters’ total accrued fees 

(as at the date of this declaration) for services rendered in connection with the initial public 

offering of assets owned by certain non-Debtor Arcapita subsidiaries (the “EuroLog IPO”).   

Linklaters has also been retained as special counsel to the Debtors nunc pro tunc to the petition 

date [See Order, Dkt. No. 146].  

3. Linklaters has already agreed to a number of fee reductions for its services 

to the EuroLog Non-Debtors (as defined below).  The fee reductions are incorporated in the 

Engagement Letter (as defined below).  First, Linklaters agreed to write off the first £150,000 

(approximately $230,000 at current exchange rates) worth of time incurred and then discount its 

billable rates by 15% from those it regularly charges clients.  Second, Linklaters agreed to an 

additional 15% reduction of its then remaining unbilled time if it is advised that the EuroLog IPO 

is no longer viable for the foreseeable future.  Finally, Linklaters forgave an additional £200,000 

(approximately $313,000 at current exchange rates) of fees owed by P3 (as defined below) in 

connection with advice that Linklaters provided between June 1, 2011 and December 31, 2011.  

In addition, in recognition of the current financial condition of the Arcapita Group (as defined in 

the Motion), Linklaters voluntarily agreed to defer payment on account of half of its fees and 

expenses (not including those written off) to a later date.  Prior to this agreement, it was 

Linklaters’ understanding that it was to be paid monthly. 
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4. The Disputed Fees reflect only work done on behalf of two non-Debtor 

Arcapita subsidiaries, Arcapita Limited and Point Park Properties s.r.o. (“P3” and together with 

Arcapita Limited, the “EuroLog Non-Debtors”) in connection with the EuroLog IPO.  They do 

not reflect work performed for any of the Debtors.  Accordingly, the Disputed Fees do not reflect 

compensation for any work pursuant to Linklaters’ retention by the Debtors as special counsel 

nunc pro tunc to the petition date [Dkt. No. 146].   

5. Although Linklaters performs services on behalf of both Debtors and non-

Debtors, Linklaters personnel working on matters for and on behalf of the Debtors are different 

from the Linklaters personnel working on matters for and on behalf of the EuroLog Non-Debtors 

in connection with the EuroLog IPO.   

6. Because the Disputed Fees reflect only work done for and on behalf of the 

EuroLog Non-Debtors (and not any work done for the Debtors), Linklaters will not include the 

Disputed Fees in its fee application for payment from the Debtors.  Further, Linklaters will not 

seek to recover payment from both the EuroLog Non-Debtors and Debtors for the same services 

rendered in connection with the EuroLog IPO.   

7. Unless the Disputed Fees can be resolved and Linklaters can be assured of 

the Debtors’ authority to pay the Disputed Fees and future fees incurred as the EuroLog IPO 

progresses, then Linklaters will, as a matter of Firm policy, be unable to continue working on the 

EuroLog IPO. 

8. A number of tasks need to be completed expeditiously in order for the 

EuroLog IPO to be launched within the Debtors’ projected window of early autumn 2012.  These 

tasks include the transfer of the relevant assets to Listco (as defined in the Motion), the 

preparation of necessary corporate governance and transaction documents, and the finalization of 
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the prospectus and any accompanying documents.  To meet this deadline, these tasks must be 

completed in a very short timeframe.  Linklaters currently has primary responsibility for many of 

these tasks.   

9. Attached hereto as Annex A is the executed engagement letter between 

Linklaters and the EuroLog Non-Debtors (the “Engagement Letter”).     

I declare under the penalty of perjury that the foregoing is true and correct. 

Executed on this 8th day of August, 2012. 

By: /s/ Matthew Elliott 
 Matthew Elliott 
 Partner 

Linklaters LLP 
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Linklaters LLP 
1 Silk Street 

City of London  
EC2Y 8HQ 
Telephone +44 20 7456 2000 
Facsimile +44 20 7456 2222 

richard.good@linklaters.com; 
matthew.elliott@linklaters.com 

To: Point Park Properties s.r.o. (“P3”) 
Karolinská 650/1 
186 00 
Praha 8 
Czech Republic 
 
F.A.O.: George Aase 
            Jonathan Farrell 

 
  Arcapita Limited (“Arcapita”) 

2nd Floor 
15 Sloane Square 
London, SW1W 8ER 
 
F.A.O.: Cherine Aboulzelof 
            Karim Si-Ahmed 

 
19 July 2012

Dear George, Jonathan, Cherine and Karim, 

Proposed premium London listing of P3 property funds 

We refer to our engagement letter (the “Letter”) of July 2011 in connection with (i) the proposed 
premium London listing of a company, to be incorporated in Jersey (“ListCo”), that will hold a 
collection of European property funds (the “Funds”) in respect of which Arcapita Bank B.S.C.(c) 
(“Arcapita Bank”) is a co-investor and fund manager and which are managed by Point Park 
Properties (“P3”) (the “Listing”), (ii) the related corporate restructuring of the Funds in preparation 
for the Listing (the “Restructuring”), and (iii) related refinancing of certain of the ListCo group’s 
banking facilities (the “Financing Work”). We continue to enjoy our strong working relationship 
with you in relation to this transaction (the “Transaction”) and very much look forward to seeing it 
through to a successful completion. 

As we know however, the recent developments in relation to Arcapita Bank’s (and certain 
subsidiaries thereof) bankruptcy filings (the “Bankruptcy Filings”) in the Bankruptcy Court for the 
Southern District of New York (the “Bankruptcy Court”) have prompted us to revisit the terms of 
our engagement with you and, accordingly, we are writing to record the agreed terms of such 
engagement. The terms of engagement as set out in this letter shall replace (in their entirety) the 
terms contained in the Letter such that any and all of our respective rights and obligations that 
subsist in relation to our provision of services to you with respect to the Transaction shall be as set 
out in this letter. 
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EXHIBIT B 

Proposed Order 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------------------------------
  
IN RE: 
 
ARCAPITA BANK B.S.C.(c), et al.,  
  
        Debtors. 

 
---------------------------------------------------------------

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
Chapter 11 
 
Case No. 12-11076 (SHL) 
 
Jointly Administered  
 

 
ORDER CONFIRMING THE DEBTORS’ AUTHORITY  

TO PAY CERTAIN TRANSACTION EXPENSES INCURRED  
IN CONNECTION WITH THE EUROLOG INITIAL PUBLIC OFFERING 

Upon consideration of the Motion (the “Motion”)1 of Arcapita Bank B.S.C.(c), 

and certain of its subsidiaries and affiliates, as debtors and debtors-in-possession in the above-

captioned chapter 11 cases (collectively, the “Debtors” and each, a “Debtor”), for entry of an 

order confirming the Debtors’ authority to pay certain transaction expenses incurred in 

connection with the EuroLog IPO; and the Court having found that it has jurisdiction to consider 

this Motion pursuant to 28 U.S.C. sections 157 and 1334; and the Court having found that venue 

of this proceeding and the Motion in this district is proper pursuant to 28 U.S.C. sections 1408 

and 1409; and the Court having found that the relief requested in the Motion is in the best 

interests of the Debtors’ estates, their creditors, and other parties in interest; and notice of the 

Motion and the opportunity for a hearing on the Motion was appropriate under the particular 

circumstances; and the Court having reviewed the Motion and having considered the statements 

in support of the relief requested therein at a hearing before the Court (the “Hearing”); and the 

Court having determined that the legal and factual bases set forth in the Motion and at the 

                                                 
 1 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Motion. 
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Hearing establish just cause for the relief granted herein; and upon all of the proceedings had 

before the Court; and after due deliberation and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED: 

1. The Motion is granted to the extent set forth herein.  

2. The Court hereby confirms that the Debtors are authorized to pay the 

transaction costs associated with the EuroLog IPO, including the IPO Legal Fees, as set forth in 

the budget prepared by the Debtors and provided to the Creditors’ Committee.  Such payment is 

in the ordinary course of business within the meaning of 11 U.S.C. § 363(c)(1) and also satisfies 

the standards for authorization pursuant to § 363(b). 

3. The Court retains jurisdiction with respect to all matters arising from or 

related to the implementation of this Order. 

4. The Debtors are authorized and empowered to take all actions necessary to 

implement the relief granted in this Order. 

Dated: New York, New York 
 _____________, 2012 

____________________________________ 
THE HONORABLE SEAN H. LANE 
UNITED STATES BANKRUPTCY JUDGE 
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