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SOUTHERN DISTRICT OF NEW YORK 

  

---------------------------------------------------------------------x  
 
IN RE: 

ARCAPITA BANK B.S.C.(c), et al., 

Debtors. 

:
:
:
:
:
:
:

 
Chapter 11 
 
Case No. 12-11076 (SHL) 
 
Jointly Administered 

---------------------------------------------------------------------x  
   

DEBTORS’ APPLICATION PURSUANT TO SECTIONS 327(a) AND 328(a)  
OF THE BANKRUPTCY CODE FOR AN ORDER  

EXPANDING THE SCOPE OF THEIR RETENTION OF  
ERNST & YOUNG AS AUDITOR NUNC PRO TUNC TO THE PETITION DATE 

Arcapita Bank B.S.C.(c) (“Arcapita”) and certain of its subsidiaries and affiliates, 

as debtors and debtors in possession (collectively, the “Debtors” and each, a “Debtor”) hereby 

submit this application (the “Application”) for entry of an order, substantially in the form 

annexed hereto as Exhibit A (the “Proposed Order”), pursuant to sections 327(a) and 328(a) of 

title 11 of the United States Code (the “Bankruptcy Code”), Rule 2014 of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”), and Rule 2014-1 of the Local Rules of 

Bankruptcy Practice and Procedure for the United States Bankruptcy Court for the Southern 

District of New York (the “Local Rules”) expanding their retention and employment of Ernst & 

Young (“EY Bahrain”) as auditor to the Debtors, nunc pro tunc to March 19, 2012 (the “Petition 
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Date”), the date of filing of the above-captioned chapter 11 cases (the “Chapter 11 Cases”).  In 

support of the Application, the Debtors respectfully state as follows: 

BACKGROUND 

1. On the Petition Date, each of the Debtors commenced the Chapter 11 

Cases other than Falcon Gas Storage Company, Inc. (“Falcon”).  On April 30, 2012, Falcon 

commenced its Chapter 11 Case.  The Debtors are operating their businesses and managing their 

properties as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy 

Code.  No request has been made for the appointment of a trustee or an examiner in the Chapter 

11 Cases. 

2. On April 5, 2012, the United States Trustee for the Southern District of 

New York appointed an Official Committee of Unsecured Creditors (the “Creditors 

Committee”) pursuant to section 1102 of the Bankruptcy Code.   

3. Founded in 1996, Arcapita is a leading global manager of Shari’ah 

compliant alternative investments and operates as an investment bank.  Arcapita is not a 

domestic bank licensed in the United States, nor does it have a branch or agency in the United 

States as defined in section 109(b)(3)(B) of the Bankruptcy Code.  Arcapita is headquartered in 

Bahrain and is regulated under an Islamic wholesale banking license issued by the Central Bank 

of Bahrain (the “CBB”).  In addition to its Bahrain headquarters, Arcapita, together with the 

other Debtors and their non-Debtor subsidiaries (the “Arcapita Group”), has offices in Atlanta, 

London, Hong Kong, and Singapore.  The Arcapita Group’s principal activities include investing 

for its own accounts and providing investment opportunities to third-party investors in 

conformity with Islamic Shari’ah rules and principles.  The Arcapita Group also derives revenue 

from managing assets for its third-party investors.  

12-11076-shl    Doc 328    Filed 07/18/12    Entered 07/18/12 20:39:23    Main Document  
    Pg 2 of 16



 

- 3 - 

4. The Arcapita Group has approximately $7 billion in assets currently under 

management.  As of the Petition Date, on a consolidated basis, the Arcapita Group owned assets 

valued at approximately $3.06 billion and had liabilities of approximately $2.55 billion.  

Approximately $1.1 billion of the Debtors’ prepetition liabilities are comprised of that certain 

murabaha, Shari’ah-compliant syndicated facility, issued on March 28, 2007, which matured on 

March 28, 2012. 

5. Additional information regarding the Debtors’ business, capital structure, 

and the circumstances leading to the commencement of the Chapter 11 Cases is set forth in detail 

in the Declaration of Henry A. Thompson in Support of the Debtors’ Chapter 11 Petitions and 

First Day Motion and in Accordance with Local Rule 1007-2, dated March 19, 2012 [Docket No. 

6]. 

6. By Order dated July 11, 2012 [Docket No. 312] (the “EY Bahrain 

Retention Order”), this Court approved the Debtors’ retention of EY Bahrain as auditor, to 

perform certain professional services that were described in the Debtors’ June 12, 2012 

application to retain EY Bahrain. 

JURISDICTION AND VENUE 

7. The Court has jurisdiction to consider this Application pursuant to 28 

U.S.C. §§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is 

proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.   

RELIEF REQUESTED 

8. By this Application, the Debtors seek entry of an order pursuant to 

sections 327(a) and 328 of the Bankruptcy Code, Bankruptcy Rule 2014, and Local Rule 2014-1 

expanding their retention and employment of EY Bahrain as auditor, nunc pro tunc to the 

Petition Date, on the terms set forth herein and in the Engagement Letters (as defined below) 
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between Arcapita and EY Bahrain, annexed hereto as Exhibit B.  In support of the Application, 

the Debtors submit the declaration of Essa Al-Jowder (the “Al-Jowder Declaration”) annexed 

hereto as Exhibit C. 

EY BAHRAIN’S QUALIFICATIONS 

9. EY Bahrain provides clients with a broad array of services relating to audit 

and risk, business community training, technology and IT security and transaction advisory 

services.  EY Bahrain’s client base includes the Middle East’s leading conventional and Islamic 

banks and financial institution, major companies in the oil and manufacturing sectors, 

government departments and organizations, and leading hotels. 

10. The Debtors have employed EY Bahrain as their auditor since the 

Debtors’ inception around November 1996.  By virtue of its prior engagement, EY Bahrain is 

familiar with the Debtors and has developed relevant knowledge regarding the Debtors and their 

operations that will assist it in providing effective and efficient services during the Chapter 11 

Cases.  Accordingly, the Debtors submit that EY Bahrain is well-qualified and uniquely able to 

provide auditing services to the Debtors. 

SERVICES TO BE PROVIDED 

11. The Debtors hereby request entry of an order authorizing them to retain 

and employ EY Bahrain to provide additional services under the terms of the engagement letters 

entered into by the Debtors and EY Bahrain prior to the commencement of the Chapter 11 Cases 

(collectively, the “Engagement Letters”).1  Subject to approval of the Court and consistent with 

                                                 
 1 Capitalized terms used but not defined in this section shall have the meanings ascribed to them in the 

Engagement Letters. 
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the terms of the Engagement Letters, EY Bahrain intends to provide auditing services as 

necessary and requested by the Debtors, including, without limitation, the following:2 

• Annual audit and quarterly reviews of the Debtors’ consolidated financial 
statements for the year ended June 30, 2012 and the quarters ended 
September 30, 2011, December 31, 2011 and March 31, 2012 (the 
“Annual and Quarterly Audit Engagement”), pursuant to an Engagement 
Letter dated September 19, 2011; 

• Assisting the Debtors in complying with applicable guidelines and 
regulations with respect to Arcapita’s quarterly consolidated prudential 
information report for Islamic Banks for the year ended June 30, 2012 to 
be submitted by Arcapita to the CBB (the “PIRI Engagement”), pursuant 
to an Engagement Letter dated September 22, 2011; 

• Assisting the Debtors in complying with applicable anti-money laundering 
regulations issued by the CBB for the year ended June 30, 2012 (the 
“AML Engagement”), pursuant to an Engagement Letter dated May 2, 
2012; 

• Assisting the Debtors in complying with applicable public disclosure 
regulations issued by the CBB, for (a) the half-year ended December 31, 
2011 and (b) the year ended June 30, 2012 (the “Public Disclosure 
Engagements”), pursuant to engagement letters dated January 25, 2012 
and May 2, 2012, respectively; and 

• Audits of special purpose financial statements of Cayman Islands special 
purpose vehicles established for the purpose of holding and funding 
specialized investment companies (the “Holding SPV Engagement”), 
pursuant to an engagement letter dated May 13, 2012. 

12. Among other things, the services performed and to be performed by EY 

Bahrain in connection with the Engagement Letters, as more fully set forth therein, relate to the 

Debtors’ compliance with applicable guidelines and regulations issued by the CBB.  The Debtors 

respectfully submit that the services of EY Bahrain are critical in ensuring that the Debtors 

remain in good standing with the CBB. 

                                                 
 2 The summary of the Engagement Letters included in this Application is provided for purposes of convenience 

only and is qualified in its entirety by reference to the Engagement Letters.  The Engagement Letters themselves 
describe the services in greater detail, and the Debtors direct parties to the Engagement Letters for a more 
detailed description of the services provided thereunder.  To the extent that this Application and the terms of the 
Engagement Letters are inconsistent, the terms of the Engagement Letters shall control.   
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13. The Debtors intend that the services of EY Bahrain will complement the 

services of any other professional retained in the Chapter 11 Cases.  The Debtors and EY 

Bahrain intend that all of the services that EY Bahrain will provide to the Debtors will be 

appropriately directed by the Debtors so as to avoid duplicative efforts among the other 

professionals retained in the Chapter 11 Cases.  EY Bahrain will use reasonable efforts to 

coordinate with the Debtors’ other retained professionals to avoid the unnecessary duplication of 

services. 

14. To the extent that the Debtors request that EY Bahrain perform additional 

services that are not covered by the EY Bahrain Retention Order or are not described above, the 

Debtors shall seek further application for an order of approval by the Court for any such 

additional services and such application shall set forth, in addition to the additional services to be 

performed, the additional fees sought to be paid. 

COMPENSATION OF EY BAHRAIN 

15. EY Bahrain’s decision to advise and assist the Debtors in connection with 

the Chapter 11 Cases is conditioned upon its ability to be retained in accordance with EY 

Bahrain’s customary terms and conditions of employment, including the compensation 

arrangement set forth in the Engagement Letters (the “Compensation Arrangement”). 

16. EY Bahrain’s fees for services performed are charged on a fixed-rate 

basis, with fees determined on an engagement-by-engagement basis.  A summary of the 

Compensation Arrangement is provided below, together with estimates of the fees to be charged 

by EY Bahrain: 
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• Annual and Quarterly Audit Engagement:  BD 277,500 (approximately 
$735,375),3 consisting of: 
o Annual audit:  BD 240,000 (approximately $636,000); 
o Three quarterly reviews at BD 12,500 (approximately $33,125) per 

review; and 
o The above does not include the translation of the financial statement 

into Arabic.  If such service is requested, it will be separately billed as 
an additional fee. 

• PIRI Engagement:  BD 10,000 (approximately $26,500), which is equal to 
4 quarters at BD 2,500 per quarter. 

• AML Engagement:  BD 6,250 (approximately $16,563) 

• Public Disclosure Engagements:  BD 9,250 (approximately $24,513), 
consisting of: 
o Compliance for half-year ended December 31, 2011:  BD 2,750 

(approximately $7,288); 
o Compliance for one-year ended June 30, 2012:  BD 6,500 

(approximately $17,225). 

• Holding SPV Engagement:  BD 9,000 (approximately $23,850). 

17. The estimated fees set forth above are based on representations made by 

the Debtors’ personnel to EY Bahrain and on the assumptions that (a) EY Bahrain will receive a 

reasonable level of assistance from the Debtors’ personnel, and (b) there would be no significant 

changes to the Debtors’ business (e.g., nature of their business or change in business entities).  

To the extent either of those assumptions is not realized, EY Bahrain’s fees may require 

adjustment.  Moreover, to the fees described above do not cover “out-of-scope” work that is not 

covered by the Engagement Letters. 

18. In addition to the fees set forth above, the Debtors will reimburse EY 

Bahrain for expenses incurred in connection with EY Bahrain’s performance of the services 

described in the Engagement Letters, including all applicable taxes, charges, customs, duties or 

                                                 
 3 “BD” stands for Bahraini Dinars.  The equivalent U.S. dollar amounts, converted from Bahraini Dinars at the 

rate of BD 1 = $2.65, are set forth in this Application for illustrative purposes only. 
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tariffs incurred in connection with the delivery of the services described in the Engagement 

Letters (except for taxes imposed on EY Bahrain’s income).  EY Bahrain’s expenses may 

include, but are not limited to, reasonable and customary out-of-pocket expenses for items such 

as travel, meals, accommodations and other expenses (including any fees or reasonable expenses 

of EY Bahrain’s legal counsel relating to considering or responding to discovery requests or 

participating as a witness) specifically related to this engagement.   

19. EY Bahrain intends to apply for compensation for professional services 

rendered and reimbursement of expenses incurred consistent with the terms of the Engagement 

Letters and in compliance with applicable provisions of the Bankruptcy Code, the Bankruptcy 

Rules, the Local Rules, guidelines established by the Office of the United States Trustee for the 

Southern District of New York (the “U.S. Trustee Guidelines”) and any other applicable 

procedures and orders of the Court (as modified by the order authorizing EY Bahrain’s 

retention).  EY Bahrain has agreed to accept as compensation such sums as may be allowed by 

the Court.  EY Bahrain understands that interim and final fee awards are subject to approval by 

this Court.   

20. The Compensation Arrangement is consistent with the practices existing 

between EY Bahrain and the Debtors prior to the commencement of the Chapter 11 Cases.  The 

Debtors are also informed that the Compensation Arrangement is consistent with, and typical of, 

compensation arrangements entered into by EY Bahrain in connection with rendering similar 

services to its other clients.  The Debtors therefore believe that the Compensation Arrangement 

is reasonable, market-based and designed to fairly compensate EY Bahrain for its work. 

21. The Debtors have been informed that it is not the general practice of EY 

Bahrain to keep detailed time records similar to those customarily kept by attorneys or to keep 
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time records on a “project category” basis.  In light of the fact that EY Bahrain’s fees in this 

engagement will be charged on a fixed-rate basis, the Debtors request that EY Bahrain be 

required only to submit reasonably detailed summaries of the work performed and completed 

and the total fees requested for such work, in lieu of detailed time records.  EY Bahrain will 

submit records of reimbursable expenses it incurs in the course of providing services.  

Accordingly, to the extent necessary, based on the foregoing, the Debtors respectfully seek a 

waiver of the information requirements set forth in the Bankruptcy Code, the Bankruptcy Rules, 

the Local Rules and any other applicable procedures and orders of the Court. 

OTHER TERMS OF THE ENGAGEMENT LETTERS 

22. As part of the overall consideration to EY Bahrain under the terms of the 

Engagement Letters, the Debtors have agreed to the following provisions in the Engagement 

Letters (as modified by the order approving this Application): 

Governing Law.  This Agreement, and any non-contractual obligations arising out 
of this Agreement or the Services, shall be governed by, and construed in 
accordance with, the laws of Bahrain applicable to agreements made and fully to 
be performed therein by residents thereof. 

Termination.  This Agreement shall terminate on the completion of the Services.  
We may terminate this Agreement, or any particular Services, immediately upon 
written notice to you if we reasonably determine that we can no longer provide 
the Services in accordance with applicable law or professional obligations. 

Indemnity.  To the fullest extent permitted by applicable law and professional 
regulations, you shall indemnify us, the other EY Firms and the EY Persons 
against all claims by third parties (including your affiliates) and resulting 
liabilities, losses, damages, costs and expenses (including reasonable external and 
internal legal costs) arising out of or relating to the Services or this Agreement.  
On behalf of yourself and your affiliates, you release us, the other EY Firms and 
the EY Persons from all claims and causes of action (together, “Claims”), pending 
or threatened, that you or they may have arising out of the Services or this 
Agreement to the extent such Claims result from or arise out of any 
misrepresentation or fraudulent act or omission by you, your employees or agents 
on your behalf. 
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Limitation of Liability: 

If we are liable to you (or to any others for whom Services are provided) under 
this Agreement or otherwise in connection with the Services, for loss or damage 
to which any other persons have also contributed, our liability to you shall be 
several, and not joint, with such others, and shall be limited to our fair share of 
that total loss or damage, based on our contribution to the loss and damage 
relative to the others’ contributions.  No exclusion or limitation on the liability of 
other responsible persons imposed or agreed at any time shall affect any 
assessment of our proportionate liability hereunder, nor shall settlement of or 
difficulty enforcing any claim, or the death, dissolution or insolvency of any such 
other responsible persons or their ceasing to be liable for the loss or damage or 
any portion thereof, affect any such assessment.  

You shall make any claim relating to the Services or otherwise under this 
Agreement no later than within 36 months of the act or omission alleged to have 
caused the claim.  

These limitations in Sections 6 and 8 will not apply to losses or damages caused 
by our fraud or willful misconduct or deceit to the extent such exclusions are 
prohibited by applicable law or professional regulations.  

You may not make a claim or bring proceedings relating to the Services or 
otherwise under this Agreement against any other EY Firm or our or its 
subcontractors, members, shareholders, directors, officers, partners, principals or 
employees (“EY Persons”) to the extent that no direct contractual relationship 
exists between you and any of the EY Persons. You shall make any claim or bring 
proceedings only against us on the basis that we are the party with whom you 
have contracted. The limitations in these sections are intended to benefit the other 
EY Firms and all EY Persons, who shall be entitled to enforce them. 

23. Subject to the approval of the Court, the Debtors will indemnify EY 

Bahrain in accordance with the indemnification terms of the Engagement Letters, as modified by 

this Court’s order approving this Application.   

24. The terms of the Engagement Letters, including the foregoing provisions, 

were fully negotiated between the Debtors and EY Bahrain at arm’s length.  The Debtors believe 

these provisions are customary and reasonable for auditing service engagements, and constitute a 

part of the overall compensation that has induced EY Bahrain to provide the auditing services to 
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the Debtors.  Therefore, the Debtors respectfully submit that the foregoing provisions are 

reasonable and in the best interests of the Debtors, their estates and creditors.   

EY BAHRAIN’S DISINTERESTEDNESS 

25. To the best of the Debtors’ knowledge and except as disclosed in the 

declaration of Tariq Sadiq dated June 12, 2012:  (a) EY Bahrain is a “disinterested person” as 

that term is defined in section 101(14) of the Bankruptcy Code, as modified by section 1107(b) 

of the Bankruptcy Code and as required by section 327(a) and referenced by section 328(a) of 

the Bankruptcy Code; and (b) EY Bahrain does not hold or represent an interest materially 

adverse to the Debtors and their estates, and otherwise meets the standards for employment 

under the Bankruptcy Code. 

26. If EY Bahrain discovers additional information that requires disclosure 

during the pendency of the Chapter 11 Cases, EY Bahrain will file appropriate supplemental 

disclosures with this Court. 

BASIS FOR RELIEF REQUESTED 

27. Section 327(a) of the Bankruptcy Code provides that a debtor, subject to 

court approval: 

 [M]ay employ one or more attorneys, accountants, appraisers, 
auctioneers, or other professional persons, that do not hold or 
represent an interest adverse to the estate, and that are disinterested 
persons, to represent or assist the [debtor] in carrying out the 
[debtor]’s duties under this title. 

11 U.S.C. § 327(a).  Section 1107(b) of the Bankruptcy Code establishes that “a person is not 

disqualified for employment under section 327 of [the Bankruptcy Code] by a debtor in 

possession solely because of such person’s employment by or representation of the debtor before 

the commencement of the case.”  11 U.S.C. § 1107(b). 
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28. Bankruptcy Rule 2014 requires that an application for retention include: 

[S]pecific facts showing the necessity for the employment, the 
name of the [firm] to be employed, the reasons for the selection, 
the professional services to be rendered, any proposed arrangement 
for compensation, and, to the best of the applicant’s knowledge, all 
of the [firm’s] connections with the debtor, creditors, any other 
party in interest, their respective attorneys and accountants, the 
United States trustee, or any person employed in the office of the 
United States trustee. 

Fed. R. Bankr. P. 2014. 

29. The Debtors seek approval of the Engagement Letters, including without 

limitation the fees, expenses and indemnification provisions contained therein, pursuant to 

section 328(a) of the Bankruptcy Code.  As the United States Court of Appeals for the Fifth 

Circuit recognized in Donaldson Lufkin & Jenrette Sec. Corp. v. Nat’l Gypsum (In re Nat’l 

Gypsum Co.): 

Prior to 1978 the most able professionals were often unwilling to 
work for bankruptcy estates where their compensation would be 
subject to the uncertainties of what a judge thought the work was 
worth after it had been done.  That uncertainty continues under the 
present § 330 of the Bankruptcy Code, which provides that the 
court award to professional consultants “reasonable compensation” 
based on relevant factors of time and comparable costs, etc.  Under 
present § 328 the professional may avoid that uncertainty by 
obtaining court approval of compensation agreed to with the 
trustee (or debtor or committee). 

123 F.3d 861, 862 (5th Cir. 1997) (internal citations and emphasis omitted). 

30. Under the Bankruptcy Abuse Prevention and Consumer Protection Act of 

2005, certain modifications were made to section 328(a) of the Bankruptcy Code, which now 

provides as follows: 

The trustee, or a committee appointed under section 1102 of this 
title, with the court’s approval, may employ or authorize the 
employment of a professional person under section 327 or 1103 of 
this title, as the case may be, on any reasonable terms and 
conditions of employment, including on a retainer, on an hourly 
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basis, on a fixed or percentage fee basis, or on a contingent fee 
basis. 

See 11 U.S.C. § 328(a) (emphasis added).   

31. Thus, section 328(a) of the Bankruptcy Code, as amended, now makes 

clear that debtors may retain, subject to bankruptcy court approval, a professional on a fixed-fee 

basis that reflects the nature of the professional’s services and market conditions, such as the 

Compensation Arrangement.  

32. As set forth above, and notwithstanding approval of the Engagement 

Letters under section 328 of the Bankruptcy Code, EY Bahrain intends to apply for 

compensation for professional services rendered and reimbursement of expenses incurred in 

connection with the Chapter 11 Cases, subject to the Court’s approval and in compliance with 

applicable provisions of the Bankruptcy Code, the Bankruptcy Rules, the Local Rules and any 

other applicable procedures and orders of the Court (except to the extent such compliance is 

waived). 

33. Not granting the relief requested herein would deprive the Debtors of the 

assistance of a highly qualified auditing firm that has served them since 1996, to the detriment of 

the Debtors and all parties-in-interest.  Any disruption of the auditing services provided by EY 

Bahrain would mean an immediate and significant disruption of the Debtors’ efforts to ensure 

compliance with applicable guidelines and regulations issued by the CBB, thereby jeopardizing 

the Debtors’ ability to continue to operate as an Islamic bank under the auspices of the CBB.  

Moreover, the Debtors would be forced to engage a new auditing firm lacking the same 

understanding of the Debtors’ organizational structure, business and financial affairs.  Engaging 

a new auditing firm would therefore require the Debtors to expend additional time and resources, 

which could otherwise be more productively directed, in order to familiarize the new auditing 
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firm to the Debtors’ business and financial affairs.  Accordingly, the Debtors respectfully submit 

that the services provided by EY Bahrain are critical to the success of the Chapter 11 Cases and 

request that the Court approve the engagement and employment of EY Bahrain. 

34. In light of the foregoing, the Debtors believe that the terms and conditions 

of the Engagement Letters (including the Compensation Arrangement), and the application of the 

Indemnification Provisions (subject to the modifications as set forth in this Application), are fair, 

reasonable and market-based under the standards set forth in section 328(a) of the Bankruptcy 

Code. 

REQUEST FOR NUNC PRO TUNC APPROVAL TO THE PETITION DATE 

35. The Debtors respectfully request that the retention of EY Bahrain be made 

effective nunc pro tunc to the Petition Date so that EY Bahrain may be compensated for the 

services it has provided and will provide before this Application is heard by the Court.  At the 

Debtors’ request, EY Bahrain has provided services under the Engagement Letters since the 

Petition Date in anticipation that EY Bahrain’s retention would be approved nunc pro tunc to the 

Petition Date.  EY Bahrain has worked diligently to check and disclose its connections with the 

very substantial number of potential parties in interest in the Chapter 11 Cases.  In that regard, it 

should be noted that because it is not a U.S.-based professional, EY Bahrain is not regularly 

retained as a professional in U.S. bankruptcy cases.  Finally, the Debtors and EY Bahrain 

anticipated that EY Bahrain would be retained as an ordinary course professional in the Chapter 

11 Cases.  Upon learning that the United States Trustee would oppose EY Bahrain’s retention as 

an ordinary course professional, the Debtors and EY Bahrain have worked diligently to prepare 

this Application and the Al-Jowder Declaration. 
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36. The Debtors submit that the foregoing circumstances are of a nature 

warranting retroactive approval of EY Bahrain’s retention to the Petition Date.  See, e.g., In re 

AroChem Corp., 176 F.3d 610, 621 (2d Cir. 1999) (noting that bankruptcy courts have discretion 

to authorize nunc pro tunc approval of professional retentions); In re Keren, 189 F.3d 86, 87 (2d. 

Cir. 1999) (explaining factors to consider in determining whether nunc pro tunc approval is 

appropriate). 

NOTICE 

37. No trustee or examiner has been appointed in the Chapter 11 Cases.  The 

Debtors have provided notice of filing of the Application to the Master Service List in 

accordance with the Court’s Order (A) Waiving the Requirement that Each Debtor File a List of 

Creditors and Equity Security Holders and Authorizing Maintenance of Consolidated List of 

Creditors in Lieu of a Matrix; (B) Authorizing Filing of a Consolidated List of Top 50 

Unsecured.  Creditors; and (C) Approving Case Management Procedures [Docket No. 21].  Due 

to the nature of the relief requested herein, the Debtors submit that no other or further notice is 

required.  A copy of the Application is also available on the website of the Debtors’ notice and 

claims agent, The Garden City Group, Inc., at www.gcginc.com/cases/arcapita. 

NO PRIOR REQUEST 

38. No prior application for the relief requested herein has been made to this 

or any other court. 
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WHEREFORE, the Debtors respectfully request that the Court grant the relief requested 

herein and such other and further relief as the Court may deem just and proper. 

Dated: New York, New York 
July 18, 2012 

 
 
 
/s/ Michael A. Rosenthal  

 Michael A. Rosenthal (MR-7006) 
Janet M. Weiss (JW-5460) 
Matthew K. Kelsey (MK-3137) 
 

GIBSON, DUNN & CRUTCHER LLP 
200 Park Avenue 
New York, New York  10166-0193 
Telephone:  (212) 351-4000 
Facsimile:  (212) 351-4035 
 

 ATTORNEYS FOR THE DEBTORS AND 
DEBTORS IN POSSESSION 
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GIBSON, DUNN & CRUTCHER LLP 
Michael A. Rosenthal (MR-7006) 
Janet M. Weiss (JW-5460) 
Matthew K. Kelsey (MK-3137) 
200 Park Avenue 
New York, New York 10166-0193 
Telephone: (212) 351-4000 
Facsimile: (212) 351-4035 
 
Attorneys for the Debtors and Debtors in Possession 
 
UNITED STATES BANKRUPTCY COURT  
SOUTHERN DISTRICT OF NEW YORK 

  

---------------------------------------------------------------------x  
 
IN RE: 

ARCAPITA BANK B.S.C.(c), et al., 

Debtors. 

:
:
:
:
:
:
:

 
Chapter 11 
 
Case No. 12-11076 (SHL) 
 
Jointly Administered 

---------------------------------------------------------------------x  
   

NOTICE OF HEARING ON DEBTORS’ APPLICATION PURSUANT TO SECTIONS 
327(a) AND 328(a) OF THE BANKRUPTCY CODE FOR AN ORDER  

EXPANDING THE SCOPE OF THEIR RETENTION OF  
ERNST & YOUNG AS AUDITOR NUNC PRO TUNC TO THE PETITION DATE 

PLEASE TAKE NOTICE that on July 18, 2012, the above-captioned debtors and 

debtors in possession (the “Debtors”) filed the annexed Debtors’ Application Pursuant to 

Sections 327(a) and 328(a) of the Bankruptcy Code for an Order Expanding the Scope of Their 

Retention of Ernst & Young as Auditor Nunc Pro Tunc to the Petition Date (the “Application”). 

PLEASE TAKE FURTHER NOTICE that a hearing (the “Hearing”) to consider 

the Application will take place before the Honorable Sean H. Lane, United States Bankruptcy 

Judge, in Room 701 of the United States Bankruptcy Court for the Southern District of New 

York (the “Bankruptcy Court”), One Bowling Green, New York, New York, 10004, on August 

12-11076-shl    Doc 328-1    Filed 07/18/12    Entered 07/18/12 20:39:23     Notice of
 Hearing    Pg 1 of 3



 

- 2 - 

1, 2012 at 11:00 a.m. (prevailing U.S. Eastern Time), or as soon thereafter as counsel may be 

heard. 

PLEASE TAKE FURTHER NOTICE that any and all objections to the 

Application (the “Objections”) shall be filed electronically with the Court on the docket of In re 

Arcapita Bank B.S.C.(c), et al., Ch. 11 Case No. 12-11076 (SHL) (the “Docket”), pursuant to the 

Case Management Procedures approved by this Court and the Court's General Order M-399 

(available at http://nysb.uscourts.gov/orders/orders2.html), by registered users of the Court's case 

filing system and by all other parties in interest on a 3.5 inch disk, preferably in portable 

document format, Microsoft Word, or any other Windows-based word processing format (with a 

hard copy delivered directly to Chambers), in accordance with the customary practices of the 

Bankruptcy Court and General Order M-399, to the extent applicable, and served in accordance 

with General Order M-399 on (i) counsel for the Debtors, Gibson, Dunn & Crutcher LLP, 200 

Park Avenue, New York, New York 10166 (Attn: Michael A. Rosenthal, Esq., Janet M. Weiss, 

Esq. and Matthew K. Kelsey, Esq.); (ii) the Office of the United States Trustee for the Southern 

District of New York, 33 Whitehall Street, 21st Floor, New York, New York 10004  

(Attn: Richard Morrissey, Esq.); (iii) counsel for the Official Committee of Unsecured Creditors 

of Arcapita Bank B.S.C.(c), et al., Milbank, Tweed, Hadley & McCloy LLP, 1 Chase Manhattan 

Plaza, New York, New York 10005 (Attn: Dennis Dunne, Esq. and Evan R. Fleck, Esq.); and 

(iv) counsel to Ernst & Young, Latham & Watkins LLP, 885 Third Avenue, New York, New 

York 10022 (Attn: Michael J. Riela, Esq.), so as to be received no later than July 25, 2012 at 

12:00 p.m. (prevailing U.S. Eastern Time) (the “Objection Deadline”). 

PLEASE TAKE FURTHER NOTICE that if no Objections are timely filed and 

served with respect to the Application, the Debtors may, on or after the Objection Deadline, 
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submit to the Bankruptcy Court an order substantially in the form of the proposed order annexed 

to the Application, which order may be entered with no further notice or opportunity to be heard.  

Dated: New York, New York 
July 18, 2012  

 
 
/s/ Michael A. Rosenthal  

 Michael A. Rosenthal (MR-7006) 
Janet M. Weiss (JW-5460) 
Matthew K. Kelsey (MK-3137) 
 
GIBSON, DUNN & CRUTCHER LLP 
200 Park Avenue 
New York, New York  10166-0193 
Telephone:  (212) 351-4000 
Facsimile:  (212) 351-4035 
 

 ATTORNEYS FOR THE DEBTORS  
AND DEBTORS IN POSSESSION 
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UNITED STATES BANKRUPTCY COURT  
SOUTHERN DISTRICT OF NEW YORK 

  

---------------------------------------------------------------------x  
 
IN RE: 

ARCAPITA BANK B.S.C.(c), et al., 

Debtors. 

:
:
:
:
:
:
:

 
Chapter 11 Case 
 
Case No. 12-11076 (SHL) 
 
Jointly Administered 

---------------------------------------------------------------------x  
   

ORDER EXPANDING THE SCOPE OF THE DEBTORS’ RETENTION OF  
ERNST & YOUNG AS AUDITOR NUNC PRO TUNC TO THE PETITION DATE 

Upon consideration of the application (the “Application”)1 of the debtors in 

possession in the above-captioned case (collectively, the “Debtors” and each, a “Debtor”) for an 

order pursuant to sections 327(a) and 328 of title 11 of the United States Code (the ”Bankruptcy 

Code”), Rule 2014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and 

Rule 2014-1 of the Local Rules of Bankruptcy Practice and Procedure for the United States 

Bankruptcy Court for the Southern District of New York (the “Local Rules”) authorizing the 

expansion of the Debtors’ retention and employment of Ernst & Young (“EY Bahrain”) as 

auditor to the Debtors, nunc pro tunc to the Petition Date; and upon the Al-Jowder Declaration in 

support thereof; and the Court having found that it has jurisdiction to consider this Application 

pursuant to 28 U.S.C. §§ 157 and 1334; and the Court having found that venue of this proceeding 

and the Application in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and the 

Court having found that the relief requested in the Application is in the best interests of Debtors’ 

estates, their creditors, and other parties in interest; and notice of the Application and the 

opportunity for a hearing on the Application was appropriate under the particular circumstances; 

                                                 
 1 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Application. 
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and the Court having reviewed the Application and having considered the statements in support 

of the relief requested therein at a hearing before the Court (the “Hearing”); and the Court 

having determined that the legal and factual bases set forth in the Application and at the Hearing 

establish just cause for the relief granted herein; and upon all of the proceedings had before the 

Court; and after due deliberation and sufficient cause appearing therefor; and the Court being 

satisfied that EY Bahrain is a “disinterested person” as such term is defined under section 

101(14) of the Bankruptcy Code; and it appearing that no other or further notice need be 

provided; and it appearing that the relief requested by this Application is in the best interests of 

the Debtors, their estates, their creditors, and other parties in interest; and after due deliberation 

and sufficient cause appearing therefor,  

IT IS HEREBY ORDERED: 

1. The Application is granted to the extent set forth herein. 

2. In accordance with sections 327(a) and 328(a) of the Bankruptcy Code, 

Rule 2014 of the Bankruptcy Rules and Rule 2014-1 of the Local Rules, the Debtors shall be, 

and hereby are, authorized to employ and retain EY Bahrain in accordance with the terms and 

conditions set forth in the Engagement Letters, effective nunc pro tunc to the Petition Date, to 

perform services including but not limited to those listed below:   

• All services listed in paragraph 2 of the Order Pursuant to Sections 327(a) 
and 328 of the Bankruptcy Code Authorizing Debtors to Retain and 
Employ Ernst & Young as Auditor to the Debtors Nunc Pro Tunc to the 
Petition Date, dated July 11, 2012 [Docket No. 312]; 
 

• Annual audit and quarterly reviews of the Debtors’ consolidated financial 
statements, for the year ended June 30, 2012 and the quarters ended 
September 30, 2011, December 31, 2011 and March 31, 2012; 

• Assisting the Debtors in complying with applicable guidelines and 
regulations with respect to Arcapita’s quarterly consolidated prudential 
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information report for Islamic Banks for the year ended June 30, 2012 to 
be submitted by Arcapita to the CBB; 

• Assisting the Debtors in complying with applicable anti-money laundering 
regulations issued by the CBB for the year ended June 30, 2012; 

• Assisting the Debtors in complying with applicable public disclosure 
regulations issued by the CBB, for (a) the half-year ended December 31, 
2011 and (b) the year ended June 30, 2012; and 

• Audits of special purpose financial statements of Cayman Islands special 
purpose vehicles established for the purpose of holding and funding 
specialized investment companies. 

3. The terms of the Engagement Letters, including without limitation the fee, 

expense reimbursement, indemnification and limitation of liability provisions, are reasonable 

terms and conditions of employment and are hereby approved.  Notwithstanding anything to the 

contrary in the Engagement Letters, the indemnification provisions are hereby modified as 

follows: 

(a) All requests of EY Bahrain for payment of indemnity pursuant to the 
Engagement Letters shall be made by means of an application (interim or 
final as the case may be) and shall be subject to review by the Court to 
ensure that payment of such indemnity conforms to the terms of the 
Engagement Letters and is reasonable based upon the circumstances of the 
litigation or settlement in respect of which indemnity is sought, provided, 
however, that in no event shall EY Bahrain be indemnified in the case of 
its own bad-faith, self-dealing, breach of fiduciary duty (if any), gross 
negligence or willful misconduct. 

(b) In the event that EY Bahrain seeks reimbursement from the Debtors for 
reasonable attorneys’ fees in connection with a request by EY Bahrain for 
payment of indemnity pursuant to the Engagement Letter, as modified by 
this Order, the invoices and supporting time records from such attorneys 
shall be included in EY Bahrain’s own application (interim or final as the 
case may be) and such invoices and time records shall be subject to the 
Fee Guidelines and the approval of the Court under the standards of 
sections 330 and 331 of the Bankruptcy Code without regard to whether 
such attorney has been retained under section 327 of the Bankruptcy Code 
and without regard to whether such attorneys’ services satisfy section 
330(a)(3)(C) of the Bankruptcy Code. 
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(c) EY Bahrain shall not be entitled to reimbursement by the Debtors for any 
fees, disbursements and other charges of EY Bahrain’s counsel other than 
those incurred in connection with a request of EY Bahrain for payment of 
indemnity or in connection with responding to objections to EY Bahrain’s 
fee applications. 

4. All compensation and reimbursement of expenses payable to EY Bahrain 

pursuant to the Engagement Letters (as modified hereby) shall be subject to review only pursuant 

to the standards set forth in section 328(a) of the Bankruptcy Code and shall not be subject to the 

standard of review set forth in section 330 of the Bankruptcy Code; provided, however, the U.S. 

Trustee shall retain all rights to respond or object to EY Bahrain’s interim and final applications 

for compensation and reimbursement of expenses on all grounds, including, but not limited to, 

reasonableness pursuant to section 330 of the Bankruptcy Code (including any allegations that 

EY Bahrain and another professional retained by the Debtors and compensated by the estates 

provided unnecessarily and unreasonably duplicative services); provided further, that in the 

event the U.S. Trustee objects, the Court retains the right to review the interim and final 

applications of EY Bahrain pursuant to section 330 of the Bankruptcy Code. 

5. The requirements of the Bankruptcy Code, the Bankruptcy Rules, Local 

Rule 2016-1, the United States Trustee Guidelines, General Order M-389 and any other 

compensation procedures adopted by this Court are each hereby modified such that in its 

applications for compensation, EY Bahrain shall be required only to submit summary time 

records in one-half hour increments and a calculation of the total fees requested for such work in 

accordance with the comments made on the record during the June 26, 2012 hearing regarding 

the Debtors’ initial application to retain EY Bahrain with respect to the period preceding July 1, 

2012.  Without limiting the foregoing, EY Bahrain shall not be required to maintain detailed time 
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records, to provide or conform to a schedule of hourly rates for its professionals, or to maintain 

or submit time records on a “project category” basis. 

6. During the pendency of the Chapter 11 Cases, the following limitation of 

liability provisions of the Engagement Letters shall be deemed stricken: (a) prohibition against 

recovery of consequential, incidental, indirect, punitive or special damages in connection with 

claims arising out of the Engagement Letters or otherwise relating to the services provided by 

EY Bahrain; and (b) limitation of liability to fees actually paid to EY Bahrain.  Further, during 

the pendency of the Chapter 11 Cases, the deadline to bring claims against EY Bahrain relating 

to the services rendered under the Engagement Letters shall be increased from 12 months of the 

act or omission alleged to have caused the claim, to 36 months of the act or omission alleged to 

have caused the claim 

7. If at any time the Debtors and EY Bahrain wish to enter into additional 

engagement letters, the Debtors shall file further application(s) for an order of approval by the 

Court for any such additional engagement letters and such application(s) shall set forth, in 

addition to a description of the additional services to be performed, the fees that may be paid 

under such additional engagement letters. 

8. To the extent that the Debtors make a payment to EY Bahrain on account 

of fees and expenses incurred in the performance of services pursuant to the Engagement Letters 

and this Order for the benefit of AIHL or any subsidiary of AIHL, nothing herein shall be 

construed to affect any claims among the members of the Arcapita Group on account of such 

payments to EY Bahrain. 

9. Notwithstanding anything in the Application or the Engagement Letters to 

the contrary, during the pendency of the Chapter 11 Cases, this Court retains exclusive 
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jurisdiction over all matters arising out of and/or pertaining to EY Bahrain’s engagement by the 

Debtors and any matters, claims, rights, or disputes arising from or related to the implementation 

or interpretation of this Order. 

10. While EY Bahrain is employed by the Debtors during the pendency of the 

Chapter 11 Cases, to the extent the express terms of this Order differ from the Engagement 

Letters or the Application, the express terms of this Order shall govern. 

11. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry. 

12. The Debtors are authorized to take all actions necessary to effectuate the 

relief granted pursuant to this Order. 

13. Notwithstanding anything to the contrary in the Engagement Letters, if EY 

Bahrain immediately terminates its engagement with the Debtors upon EY Bahrain’s 

determination that it can no longer provide services in accordance with applicable law or 

professional obligations, then EY Bahrain will promptly file with this Court written notice of its 

termination. 

Dated:  ___________, 2012 
New York, New York 

   
THE HONORABLE SEAN H. LANE 
UNITED STATES BANKRUPTCY JUDGE 
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UNITED STATES BANKRUPTCY COURT  
SOUTHERN DISTRICT OF NEW YORK 

  

---------------------------------------------------------------------x  
In re 

ARCAPITA BANK B.S.C.(c), et. al., 

Debtors. 

:

:

:

Chapter 11 Case 
 
Case No. 12-11076 (SHL) 
 
Jointly Administered 

---------------------------------------------------------------------x  
   

DECLARATION OF ESSA AL-JOWDER IN SUPPORT OF DEBTORS’ APPLICATION 
PURSUANT TO SECTIONS 327(a) AND 328(a) OF THE BANKRUPTCY CODE FOR 

AN ORDER EXPANDING THE SCOPE OF THEIR RETENTION OF  
ERNST & YOUNG AS AUDITOR NUNC PRO TUNC TO THE PETITION DATE 

 
I, Essa Al-Jowder, hereby declare as follows: 

1. I am a partner of Ernst & Young (“EY Bahrain”), which has an office at 

Bahrain Commercial Complex 14th Floor, P.O. Box 140, Manama, Kingdom of Bahrain.  I am 

authorized to execute this declaration on behalf of EY Bahrain. 

2. This declaration is being submitted in connection with the proposed 

expansion of scope of EY Bahrain’s retention as auditor for Arcapita Bank B.S.C.(c) 

(“Arcapita”) and certain of its subsidiaries and affiliates, as debtors and debtors in possession 

(collectively, the “Debtors” and each, a “Debtor”) nunc pro tunc to the Petition Date to perform 

services set forth in the engagement letters (collectively, the “Engagement Letters”) attached to 

the Debtors’ application (the “Application”) as Exhibit B, under the terms and conditions set 

forth in the Engagement Letters.1 

3. I submit this Declaration in accordance with sections 327(a) and 328(a) of 

title 11 of the United States Code (the “Bankruptcy Code”), Rule 2014 of the Federal Rules of 

                                                 
 1 Capitalized terms used herein as defined terms and not otherwise defined herein shall have those meanings 

ascribed to them in the Application or the Engagement Letters, as applicable. 
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Bankruptcy Procedure (the “Bankruptcy Rules”) and Rule 2014-1 of the Local Rules for the 

United States Bankruptcy Court for the Southern District of New York (the “Local Rules”). 

4. The facts set forth in this Declaration are based upon my personal 

knowledge, upon information and belief, or upon client matter records kept in the ordinary 

course of business that were reviewed by me or other employees of EY Bahrain or its affiliates 

under my general supervision and direction. 

EY Bahrain’s Qualifications 

5. EY Bahrain provides clients with a broad array of services relating to audit 

and risk, business community training, technology and IT security and transaction advisory 

services.  EY Bahrain’s client base includes the Middle East’s leading conventional and Islamic 

banks and financial institution, major companies in the oil and manufacturing sectors, 

government departments and organizations, and leading hotels. 

6. EY Bahrain has been providing professional services to the Debtors since 

the Debtors’ inception around November 1996.  EY Bahrain understands that the Debtors chose 

to engage it to perform the auditing services set forth in the Engagement Letters because of the 

parties’ longstanding advisor/client relationship, and because of EY Bahrain’s general 

experience and reputation for providing auditing services. 

Services to Be Provided2 

7. As set forth in further detail in the Engagement Letters, EY Bahrain has 

agreed to provide certain audit services to the Debtors, subject to this Court’s approval of the 

                                                 
 2 The summaries of the Engagement Letters contained in the Application and this Declaration are provided for 

purposes of convenience only.  The Engagement Letters themselves describe the Services in greater detail, and 
EY Bahrain directs parties to the Engagement Letters for a more detailed description of the Services.  In the 
event of any inconsistency between the summaries contained in the Application, herein, and the Engagement 
Letters, the Engagement Letters shall control.   
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Application and consistent with the terms and conditions of the Engagement Letters.  The 

services to be rendered under the Engagement Letters include, without limitation, the following 

(the “Services”): 

• Annual audit and quarterly reviews of the Debtors’ consolidated financial 
statements for the year ended June 30, 2012 and the quarters ended 
September 30, 2011, December 31, 2011 and March 31, 2012  
(the “Annual and Quarterly Audit Engagement”), pursuant to an 
Engagement Letter dated September 19, 2011; 

• Assisting the Debtors in complying with applicable guidelines and 
regulations with respect to Arcapita’s quarterly consolidated prudential 
information report for Islamic Banks for the year ended June 30, 2012 to 
be submitted by Arcapita to the CBB (the “PIRI Engagement”), pursuant 
to an Engagement Letter dated September 22, 2011; 

• Assisting the Debtors in complying with applicable anti-money laundering 
regulations issued by the CBB for the year ended June 30, 2012 (the 
“AML Engagement”), pursuant to an Engagement Letter dated May 2, 
2012; 

• Assisting the Debtors in complying with applicable public disclosure 
regulations issued by the CBB, for (a) the half-year ended December 31, 
2011 and (b) the year ended June 30, 2012 (the “Public Disclosure 
Engagements”), pursuant to engagement letters dated January 25, 2012 
and May 2, 2012, respectively; and 

• Audits of special purpose financial statements of Cayman Islands special 
purpose vehicles established for the purpose of holding and funding 
specialized investment companies (the “Holding SPV Engagement”), 
pursuant to an engagement letter dated May 13, 2012. 

8. As necessary, EY Bahrain will use reasonable efforts to coordinate with 

the Debtors’ other retained professionals to avoid the unnecessary duplication of services. 

Professional Compensation and Expense Reimbursement 

9. Subject to this Court’s approval, EY Bahrain intends to charge the Debtors 

for the services rendered during the Chapter 11 Cases in accordance with the estimated fees set 

forth in the Engagement Letters and summarized below (the “Compensation Arrangement”).  
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The Compensation Arrangement is consistent with the practices existing between EY Bahrain 

and the Debtors prior to the commencement of the Chapter 11 Cases.  I also believe that the 

Compensation Arrangement is consistent with, and typical of, compensation arrangements 

entered into by EY Bahrain in connection with rendering similar services to its other clients.  

10. The estimated fees set forth in the Engagement Letters are summarized 

below: 

• Annual and Quarterly Audit Engagement:  BD 277,500 (approximately 
$735,375),3 consisting of: 
o Annual audit:  BD 240,000 (approximately $636,000); 
o Three quarterly reviews at BD 12,500 (approximately $33,125) per 

review; and 
o The above does not include the translation of the financial statement 

into Arabic.  If such service is requested, it will be separately billed as 
an additional fee. 

• PIRI Engagement:  BD 10,000 (approximately $26,500), which is equal to 
4 quarters at BD 2,500 per quarter. 

• AML Engagement:  BD 6,250 (approximately $16,563) 

• Public Disclosure Engagements:  BD 9,250 (approximately $24,513), 
consisting of: 
o Compliance for half-year ended December 31, 2011:  BD 2,750 

(approximately $7,288); 
o Compliance for one-year ended June 30, 2012:  BD 6,500 

(approximately $17,225). 

• Holding SPV Engagement:  BD 9,000 (approximately $23,850). 

11. The estimated fees set forth above are based on representations made by 

the Debtors’ personnel to EY Bahrain and on the assumptions that (a) EY Bahrain will receive a 

reasonable level of assistance from the Debtors’ personnel, and (b) there would be no significant 

changes to the Debtors’ business (e.g., nature of their business or change in business entities).  

                                                 
 3 “BD” stands for Bahraini Dinars.  The equivalent U.S. dollar amounts, converted from Bahraini Dinars at the 

rate of BD 1 = $2.65, are set forth in this Declaration for illustrative purposes only. 
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To the extent either of those assumptions is not realized, EY Bahrain’s fees may require 

adjustment.  Moreover, to the fees described above do not cover “out-of-scope” work that is not 

covered by the Engagement Letters. 

12. In addition to the fees set forth above, the Debtors will reimburse EY 

Bahrain for expenses incurred in connection with EY Bahrain’s performance of the Services, 

including all applicable taxes, charges, customs, duties or tariffs incurred in connection with the 

delivery of the Services (except for taxes imposed on EY Bahrain’s income).  EY Bahrain’s 

expenses may include, but are not limited to, reasonable and customary out-of-pocket expenses 

for items such as travel, meals, accommodations and other expenses (including any fees or 

reasonable expenses of EY Bahrain’s legal counsel relating to considering or responding to 

discovery requests or participating as a witness) specifically related to this engagement. 

13. Particularly in fixed fee engagements such as this, EY Bahrain does not 

ordinarily maintain detailed time records in one-tenth hour increments, does not provide or 

conform to a schedule of hourly rates for its professionals, and does not maintain time records on 

a “project category” basis.  Accordingly, to the extent necessary, based on the foregoing, EY 

Bahrain respectfully seeks a waiver of the information requirements set forth in the Bankruptcy 

Code, the Bankruptcy Rules, the Local Rules and any other applicable procedures and orders of 

the Court. 

14. EY Bahrain will not share any compensation to be paid by the Debtors, in 

connection with services to be performed after the Petition Date, with any other person, other 

than the partners and regular employees of EY Bahrain, to the extent required by section 504 of 

the Bankruptcy Code. 
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Other Notable Terms of the Engagement Letters 

15. Included among the terms and conditions set forth in one or more of the 

Engagement Letters is language substantially similar to the following (as modified by the order 

approving the Application):   

Governing Law.  This Agreement, and any non-contractual obligations arising out 
of this Agreement or the Services, shall be governed by, and construed in 
accordance with, the laws of Bahrain applicable to agreements made and fully to 
be performed therein by residents thereof. 

Termination.  This Agreement shall terminate on the completion of the Services.  
We may terminate this Agreement, or any particular Services, immediately upon 
written notice to you if we reasonably determine that we can no longer provide 
the Services in accordance with applicable law or professional obligations. 

Indemnity.  To the fullest extent permitted by applicable law and professional 
regulations, you shall indemnify us, the other EY Firms and the EY Persons 
against all claims by third parties (including your affiliates) and resulting 
liabilities, losses, damages, costs and expenses (including reasonable external and 
internal legal costs) arising out of or relating to the Services or this Agreement.  
On behalf of yourself and your affiliates, you release us, the other EY Firms and 
the EY Persons from all claims and causes of action (together, “Claims”), pending 
or threatened, that you or they may have arising out of the Services or this 
Agreement to the extent such Claims result from or arise out of any 
misrepresentation or fraudulent act or omission by you, your employees or agents 
on your behalf. 

Limitation of Liability: 

If we are liable to you (or to any others for whom Services are provided) under 
this Agreement or otherwise in connection with the Services, for loss or damage 
to which any other persons have also contributed, our liability to you shall be 
several, and not joint, with such others, and shall be limited to our fair share of 
that total loss or damage, based on our contribution to the loss and damage 
relative to the others’ contributions.  No exclusion or limitation on the liability of 
other responsible persons imposed or agreed at any time shall affect any 
assessment of our proportionate liability hereunder, nor shall settlement of or 
difficulty enforcing any claim, or the death, dissolution or insolvency of any such 
other responsible persons or their ceasing to be liable for the loss or damage or 
any portion thereof, affect any such assessment.  
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You shall make any claim relating to the Services or otherwise under this 
Agreement no later than within 36 months of the act or omission alleged to have 
caused the claim.  

These limitations in Sections 6 and 8 will not apply to losses or damages caused 
by our fraud or willful misconduct or deceit to the extent such exclusions are 
prohibited by applicable law or professional regulations.  

You may not make a claim or bring proceedings relating to the Services or 
otherwise under this Agreement against any other EY Firm or our or its 
subcontractors, members, shareholders, directors, officers, partners, principals or 
employees (“EY Persons”) to the extent that no direct contractual relationship 
exists between you and any of the EY Persons. You shall make any claim or bring 
proceedings only against us on the basis that we are the party with whom you 
have contracted. The limitations in these sections are intended to benefit the other 
EY Firms and all EY Persons, who shall be entitled to enforce them. 

16. The foregoing provisions are customary for auditing engagements 

performed by EY Bahrain.  The indemnification provisions of the Engagement Letters were 

negotiated by the Debtors and EY Bahrain at arm’s-length and in good faith, and constitute an 

integral part of the overall consideration that EY Bahrain seeks to receive in return for providing 

auditing services to the Debtors. 

EY Bahrain’s Disinterestedness 

17. For the reasons set forth in the June 12, 2012 declaration of Tariq Sadiq 

that was filed with this Court, I believe that EY Bahrain: 

(a) is not a creditor, equity security holder or insider of the Debtors; 

(b) is not and was not, within 2 years before the commencement of the 
Chapter 11 Cases, a director, officer, or employee of the Debtors; and 

(c) does not have an interest materially adverse to the interests of the Debtors’ 
estates, or of any class of creditors or equity security holders, by reason of 
any direct or indirect relationship to, connection with, or interest in, the 
Debtors, or for any other reason. 

18. For the reasons set forth in the June 12, 2012 declaration of Tariq Sadiq 

that was filed with this Court, I believe EY Bahrain is “disinterested,” as defined in section 
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101(14) of the Bankruptcy Code and does not hold or represent an interest materially adverse to 

the Debtors or their estates.  By reason of the foregoing, I believe EY Bahrain is eligible for 

employment and retention by the Debtors. 

19. Because EY Bahrain has provided post-petition services to the Debtors 

since March 19, 2012 (the “Petition Date”), EY Bahrain respectfully requests that the Court 

authorize its retention pursuant to the terms of the Engagement Letters, nunc pro tunc to the 

Petition Date. 
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