
UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

-------------------------------------------------------------------

IN RE:

ARCAPITA BANK B.S.C.(c), et al.,

Debtors.

---------------------------------------------------------------

x
:
:
:
:
:
:
:
x

Chapter 11

Case No. 12-11076 (SHL)

Jointly Administered

SUPPLEMENTAL DECLARATION OF HOMER PARKHILL IN SUPPORT OF
THE DEBTORS’ APPLICATION FOR AN ORDER APPROVING THE EMPLOYMENT

AND RETENTION OF ROTHSCHILD INC. AND N M ROTHSCHILD & SONS LIMITED
AS FINANCIAL ADVISORS AND INVESTMENT BANKERS

FOR THE DEBTORS NUNC PRO TUNC TO THE PETITION DATE

I, Homer Parkhill, hereby declare the following under penalty of perjury.

1. I am a managing director at Rothschild Inc. (together with its affiliate N M

Rothschild & Sons Limited, “Rothschild”), a financial advisory services and investment banking

firm. I am duly authorized to make this Supplemental Declaration on behalf of Rothschild in

support of the application, filed April 3, 2012 (ECF No. 53) (the “Application”)1 of Arcapita Bank

B.S.C.(c) and certain of its subsidiaries, as debtors and debtors in possession (collectively, the

“Debtors”) for entry of an order authorizing the employment and retention of Rothschild as

financial advisor and investment banker, nunc pro tunc to the Petition Date. I submit this

Supplemental Declaration in accordance with sections 327(a) and 328(a) of title 11 of the United

States Code (the “Bankruptcy Code”), Rules 2014(a), 2016 and 5002 of the Federal Rules of

Bankruptcy Procedure (the “Bankruptcy Rules”) and Rules 2014-1 and 2016-1 of the Local Rules

1 All capitalized terms used but otherwise not defined herein shall have the meanings set forth in
the original Declaration of David L. Resnick (the “Resnick Declaration”), which was attached
as Exhibit B to the Application.
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for the United States Bankruptcy Court for the Southern District of New York (the “Local Rules”).

Except as otherwise noted, I have personal knowledge of the matters set forth herein.

2. I am a Managing Director in Rothschild’s New York restructuring practice

with over fourteen years of investment banking experience. I have experience leading restructuring,

refinancing and M&A engagements across a variety of industries. My company side experience

includes representing Tronox, Vitro SAB, Controladora Comercial Mexicana SAB, Electrical

Components International, Strategic Hotels & Resorts, Verasun, Centaur Gaming, Hilex Poly, Doral

Financial, Tecumseh Products Company, APW, Inc., Innovative Communications Corporation,

Wolverine Tube, International Wire Group, Corporation Durango, Comdisco, Inc., Viasystems,

SANLUIS Corporacion and Atlantic Express Transportation Corporation. I have also represented

creditor constituencies in various restructuring transactions including FGIC, Foxwoods Resorts,

Truvo, General Growth Properties, Protection One and US Airways. I joined Rothschild in 2001. I

received a Master of Business Administration degree with a concentration in finance and a Bachelor

of Arts degree in Political Science from the University of Texas at Austin.

3. I reviewed the Resnick Declaration in advance of submitting this

Supplemental Declaration. Mr. Resnick is no longer working on this engagement. Except for the

modifications discussed below, in my prior declaration, filed June 25, 2012 [ECF no. 282], and in

the attached exhibits concerning the terms of Rothschild’s retention, I agree with the statements set

forth in the Resnick Declaration and adopt and incorporate them as if set forth fully herein.

4. Since the Debtors filed the Application on April 3, 2012, I and other

representatives of Rothschild, together with the Debtors, have engaged in negotiations and been in

discussions with members of the Official Committee of Unsecured Creditors in these Chapter 11

Cases (the “Committee”), its professionals, the U.S. Trustee and the Cayman Islands Joint

12-11076-shl    Doc 296    Filed 07/05/12    Entered 07/05/12 12:01:05    Main Document  
    Pg 2 of 4



Provisional Liquidator as to the terms of Rothschild’s retention with the goal of resolving any

concerns or objections the Committee and others may have.

5. Based on these discussions, the Debtors and Rothschild have agreed to

modified terms of retention that are substantially better for the Debtors’ estates, their creditors and

other parties in interest. These modifications are embodied in the revised proposed order (the

“Revised Proposed Order”) attached hereto as Exhibit A. A comparison with the original Proposed

Order, filed on April 3, 2012, is attached as Exhibit B. For ease of reference, the Engagement

Letter, which would be amended by the Revised Proposed Order, if entered, is attached as

Exhibit C. Based on my experience, I believe that the modified terms of retention are market-

based, fair and reasonable under the standards set forth in section 328(a) of the Bankruptcy Code.

6. If any new relevant facts or relationships are discovered or arise during the

pendency of these Chapter 11 Cases, Rothschild will use reasonable efforts to identify such further

developments and will promptly file a supplemental affidavit as required by Bankruptcy Rule 2014.

[The remainder of this page is intentionally blank.]
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true

and correct.

Executed on July 5, 2012.

Homer Parkhill
Managing Director
Rothschild Inc.
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Exhibit A:
Revised Proposed Order
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

-------------------------------------------------------------------

IN RE:

ARCAPITA BANK B.S.C.(c), et al.,

Debtors.

---------------------------------------------------------------

x
:
:
:
:
:
:
:
x

Chapter 11

Case No. 12-11076 (SHL)

Jointly Administered

ORDER APPROVING THE DEBTORS’ EMPLOYMENT
AND RETENTION OF ROTHSCHILD INC. AND N M ROTHSCHILD & SONS

LIMITED AS FINANCIAL ADVISORS AND INVESTMENT BANKERS FOR THE
DEBTORS NUNC PRO TUNC TO THE PETITION DATE

Upon consideration of the application (the “Application”)1 of Arcapita Bank B.S.C.(c)

(“Arcapita”) and certain of its subsidiaries, as debtors and debtors in possession (collectively, the

“Debtors” and each, a “Debtor”) in the above-captioned chapter 11 cases (the “Chapter 11

Cases”) for entry of an order (this ”Order”) authorizing the Debtors to employ and retain

Rothschild Inc. and N M Rothschild & Sons Limited (together, “Rothschild”) as their financial

advisors and investment bankers, as more fully set forth in the Application; and upon

consideration of the declarations of David L. Resnick and Homer Parkhill in support of the

Application; and it appearing that the relief requested therein is in the best interests of the

Debtors’ estates, their creditors and other parties in interest; and it appearing that the Court has

jurisdiction over this matter pursuant to 28 U.S.C. § 1334; and it appearing that this proceeding

is a core proceeding pursuant to 28 U.S.C. § 157(b)(2); and it appearing that venue of this

proceeding is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and it appearing that notice of the

1 Capitalized terms used herein as defined terms and not otherwise defined shall have those meanings ascribed to
them in the Application.
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Application and opportunity for a hearing on the Application was appropriate under the

particular circumstances and that no other or further notice need be given; and a hearing having

been held to consider the relief requested in the Application and it appearing that Rothschild

does not hold or represent interests adverse the Debtors’ estates and is “disinterested,” as that

term is defined in section 101(14) of the Bankruptcy Code, as modified by section 1107(b) of the

Bankruptcy Code; and it appearing that the terms and conditions of Rothschild’s employment,

including but not limited to the Fee and Expense structure and the Indemnification Provisions,

are reasonable as required by section 328(a) of the Bankruptcy Code; and the Court having found

and determined that the legal and factual bases set forth in the Application establish just cause

for the relief granted herein; and it appearing that the relief sought in the Application is in the

best interests of the Debtors, their estates, creditors and all parties in interest; and after due

deliberation and sufficient cause appearing therefor,

IT IS HEREBY ORDERED:

1. The Application is approved, as provided herein.

2. In accordance with sections 327(a) and 328(a) of the Bankruptcy Code, Rules

2014(a) and 2016 of the Bankruptcy Rules and Rules 2014-1 and 2016-1 of the Local Rules, the

Debtors shall be, and hereby are, authorized to employ and retain Rothschild in accordance with

the terms and conditions set forth in the Engagement Letter attached hereto and incorporated

herein by reference, effective nunc pro tunc to the Petition Date and to pay fees and reimburse

expenses to Rothschild on the terms and times specified in the Engagement Letter.

3. The Engagement Letter, including, without limitation, the Fee and Expense

Structure and the Indemnification Provisions, is approved in all respects except as otherwise set

forth herein.
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4. To the extent provided in the Engagement Letter, Rothschild’s financial advisory

and investment banking services to the Debtors include, as necessary and as Rothschild and the

Debtors deem appropriate and feasible, the following:

 identify and/or initiate potential Transactions;

 with respect to the Debtors’ intermediate and long-term business prospects and strategic
alternatives to maximize the business enterprise value of the Debtors, review and
analyze the Debtors’ assets and the operating and financial strategies of the Debtors;

 review and analyze the business plans and financial projections prepared by the Debtors
including, but not limited to, testing assumptions and comparing those assumptions to
historical trends of the Debtors and industry trends;

 evaluate the Debtors’ debt capacity in light of its projected cash flows and assist in the
determination of an appropriate capital structure for the Debtors;

 assist the Debtors and its other professionals in reviewing the terms of any proposed
Transaction, in responding thereto and, if directed, in evaluating alternative proposals
for a Transaction;

 determine a range of values for the Debtors and any securities that the Debtors offer or
propose to offer in connection with a Transaction;

 advise the Debtors on the risks and benefits of considering a Transaction with respect to
the Debtors’ intermediate and long-term business prospects and strategic alternatives to
maximize the business enterprise value of the Debtors;

 review and analyze any proposals the Debtors receive from third parties in connection
with a Transaction, including, without limitation, any proposals for debtor-in-possession
financing, as appropriate;

 assist or participate in negotiations with the parties in interest, including, without
limitation, any current or prospective creditors of, holders of equity in, or claimants
against the Debtors and/or their respective representatives in connection with a
Transaction;

 advise the Debtors with respect to, and attend, meetings of the Debtors’ directors,
creditor groups, official constituencies and other interested parties, as necessary in
connection with Rothschild’s primary responsibilities;

 if requested by the Debtors, participate in hearings before the Bankruptcy Court and
provide relevant testimony with respect to the matters described herein and issues
arising in connection with any proposed Plan; and

 render (but only to the extent permitted by further orders of this Court) such other
financial advisory and investment banking services as may be agreed upon by
Rothschild and the Debtors.

5. The first sentence of Section 4(a) of the Engagement Letter shall be amended and

restated as follows:
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Commencing as of the date hereof, whether or not a Transaction is proposed or
consummated, an advisory fee (the “Monthly Fee”) of $175,000 per month.

6. Section 4(b) of the Engagement Letter shall be amended and restated as follows:

A fee (the “Transaction Fee”) of $6,000,000, payable upon the earlier of (i) the
confirmation and effectiveness of a Plan and (ii) the closing of another Transaction (or
series or combination of Transactions); provided, that a Transaction Fee shall be payable
only upon effectiveness of a plan of reorganization or similar Transaction that resolves
the treatment of substantially all or all of the Debtors’ liabilities, or for a Transaction that
permits the Company to continue as a going concern. Rothschild shall credit against the
Transaction Fee 100% of the Monthly Fees due and paid after December 31, 2012;
provided, that such credit shall not exceed the Transaction Fee. For the avoidance of
doubt, no more than one Transaction Fee shall be payable.

7. Section 4(c) of the Engagement Letter shall be redesignated as Section 4(f) and a

new Section 4(c) shall be inserted as follows:

A fee (the “New Capital Fee”) equal to (i) 0.75% of the face amount of any debtor-in-
possession financing raised (a “DIP Raise”) and (ii) 0.75% of the first $500,000,000, in
the aggregate, and 1.5% thereafter of the face amount of any debt, equity or other capital
raised, other than a DIP Raise; provided, that no New Capital Fee shall be payable on
account of any portion of a DIP Raise that is funded by a member of the Official
Committee of Unsecured Creditors or creditors’ committee in the related Cayman Islands
proceeding. Rothschild shall credit 100% of any New Capital Fee paid on account of a
DIP Raise against any subsequent New Capital Fee; provided, that such credit shall not
exceed such New Capital Fee(s). The New Capital Fee shall be payable upon the closing
of the transaction by which the new capital is committed. For the avoidance of doubt, the
term “raised” shall include the amount committed or otherwise made available to the
Company pursuant to definitive documentation providing therefor, whether or not such
amount (or any portion thereof) is drawn down at closing or is ever drawn down and
whether or not such amount (or any portion thereof) is used to refinance existing
obligations of the Company.

8. A new Section 4(d) of the Engagement Letter shall be inserted as follows:

A fee (the “M&A Fee”) of 1.00% of Consideration (as defined below) if the Company,
directly or indirectly, through a credit bid or otherwise, (i) sells substantially all or all of
its assets (whether at once or in a series or combination of sales) or (ii) sells assets
pursuant to a marketing and sale process that it has requested Rothschild to lead (a
“Sale”). “Consideration” shall mean the total amount of all cash plus the total value (as
determined pursuant hereto) of all securities, contractual arrangements (including,
without limitation, any lease arrangements or put or call agreements) and other
consideration, including, without limitation, any contingent or earned consideration, paid
or payable, directly or indirectly, in connection with a Sale (including, without limitation,
amounts paid (i) pursuant to covenants not to compete, employment contracts, employee
benefit plans, management fees or other similar arrangements, and (ii) to holders of any
warrants, stock purchase rights or convertible securities of the Company and to holders of
any options or stock appreciation rights issued by the Company, whether or not vested).
Consideration shall also include the amount of any short-term liabilities (including,
without limitation, any trade or ordinary course liabilities) and any long-term liabilities of
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the Company (including, without limitation, the principal amount of any indebtedness for
borrowed money and capitalized leases and the full amount of any off-balance sheet
financings) (x) repaid, defeased or retired, directly or indirectly, in connection with or in
anticipation of a Sale or (y) existing on the Company’s balance sheet at the time of a Sale
(if such Sale takes the form of a merger, consolidation or a sale of stock or partnership
interests) or assumed in connection with a Sale (if such Sale takes the form of a sale of
assets). Consideration shall include (i) the value of any current assets not purchased,
minus (ii) the value of any current liabilities not assumed. In the event such Sale takes the
form of a recapitalization, restructuring, spin-off, split-off or similar transaction,
Consideration shall include the fair market value of (i) the equity securities of the
Company retained by the Company’s security holders following such Sale and (ii) any
securities received by the Company’s security holders in exchange for or in respect of
securities of the Company following such Sale (all securities received by such security
holders being deemed to have been paid to such security holders in such Sale). The value
of securities that are freely tradable in an established public market will be determined on
the basis of the last market closing price prior to the consummation of a Sale. The value
of securities that are not freely tradable or have no established public market, or if the
consideration consists of property other than securities, the value of such property shall
be the fair market value thereof as determined in good faith by Rothschild and the
Company, provided, however, that all debt securities shall be valued at their stated
principal amount without applying a discount thereto. If the consideration to be paid is
computed in any foreign currency, the value of such foreign currency shall, for purposes
hereof, be converted into U.S. dollars at the prevailing exchange rate on the date or dates
on which such consideration is payable. Consideration shall also include the face amount
of any liabilities tendered as purchase price in connection with any credit bid.

9. A new Section 4(e) of the Engagement Letter shall be inserted as follows:

Notwithstanding anything contained herein, (i) the sum of all Transaction, New Capital
and M&A Fees paid shall not exceed $12,000,000 and (ii) no New Capital Fee or M&A
Fee shall be paid on account of a liquidating plan.

10. The first sentence of Section 7 of the Engagement Letter shall be amended and

restated as follows:

This Agreement may be terminated by either the Company or Rothschild after ninety (90)
days from the date hereof by providing thirty (30) days advance notice in writing;
provided that if Rothschild is paid any Transaction Fee, New Capital Fee or M&A Fee, it
will not terminate this Agreement until the earlier of the ninetieth (90th) day after
confirmation of a plan of reorganization or liquidation, if any, or the day of conversion or
dismissal of the Chapter 11 Cases unless the Company (i) consents or (ii) breaches the
terms hereof including, without limitation, by failing to make any payment to Rothschild
that is due hereunder and permitted by the Bankruptcy Court.

11. All requests of Rothschild for payment of indemnity pursuant to the Engagement

Letter (including reimbursable expenses incurred in connection with such indemnity) shall be

made by means of an application (interim or final, as applicable) and shall be subject to review
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by the Court to ensure that payment of such indemnity conforms to the terms of the Engagement

Letter and is reasonable based upon the circumstances of the litigation or settlement in respect of

which indemnity is sought; provided, however, that in no event shall Rothschild be indemnified

if the Debtors or a representative of the estates asserts a claim for, and a court determines by

final order that such claim arose out of, Rothschild’s own bad faith, fraud, self-dealing, breach of

fiduciary duty (if any), gross negligence, or willful misconduct.

12. Rothschild will file fee applications for interim (as necessary) and final allowance

of compensation and reimbursement of expenses pursuant to the procedures set forth in sections

330 and 331 of the Bankruptcy Code; provided, however, that Rothschild shall be compensated

in accordance with the terms of the Engagement Letter, and subject to the procedures set forth in

the Bankruptcy Code, the Bankruptcy Rules, the Local Rules, the U.S. Trustee Guidelines and

any other applicable orders of this Court.

13. The fees and expenses payable to Rothschild pursuant to the Engagement Letter

shall be subject to review only pursuant to the standards set forth in section 328(a) of the

Bankruptcy Code and shall not be subject to the standard of review set forth in section 330 of the

Bankruptcy Code.

14. Notwithstanding anything to the contrary contained herein, the U.S. Trustee

retains all rights to respond or object to Rothschild’s applications for compensation and

reimbursement of expenses on all ground including, but not limited to, reasonableness pursuant

to section 330 of the Bankruptcy Code; and, in the event the U.S. Trustee objects, the Court

retains the right to review the interim and final applications pursuant to section 330 of the

Bankruptcy Code.

15. Rothschild shall include in its fee applications, among other things, time records

setting forth a reasonably detailed description of the services rendered by each professional and
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the amount of time spent on each date by each such individual in rendering services on behalf of

the Debtors in one-half hour increments, but Rothschild shall not be required to provide or

conform to any schedule of hourly rates.

16. Notwithstanding anything to the contrary in the Engagement Letter, the

indemnification provisions are hereby modified as follows:

(a) All requests of Indemnified Parties for payment of indemnity pursuant to the Engagement
Letter shall be made by means of an application (interim or final as the case may be) and
shall be subject to review by the Court to ensure that payment of such indemnity
conforms to the terms of the Engagement Letter and is reasonable based upon the
circumstances of the litigation or settlement in respect of which indemnity is sought,
provided, however, that in no event shall any Indemnified Party be indemnified in the
case of its own bad-faith, self-dealing, breach of fiduciary duty (if any), gross negligence
or willful misconduct.

(b) In the event that any Indemnified Party seeks reimbursement from the Debtors for
reasonable attorneys’ fees in connection with a request by such Indemnified Party for
payment of indemnity pursuant to the Engagement Letter, as modified by this Order, the
invoices and supporting time records from such attorneys shall be included in
Rothschild’s own application (both interim and final) and such invoices and time records
shall be subject to the Fee Guidelines and the approval of the Court under the standards
of sections 330 and 331 of the Bankruptcy Code without regard to whether such attorney
has been retained under section 327 of the Bankruptcy Code and without regard to
whether such attorneys’ services satisfy section 330(a)(3)(C) of the Bankruptcy Code.

(c) In no event shall any Indemnified Party be indemnified if the Debtor(s) or representatives
of the estates assert a claim for, and a court determines by final order that such claim
arose out of, any Indemnified Party’s own bad-faith, self-dealing, breach of fiduciary
duty (if any), gross negligence, or willful misconduct.

17. To the extent the Application and/or the Engagement Letter is inconsistent with

this Order, the terms of this Order shall govern.

18. The relief granted herein shall be binding upon any chapter 11 trustee appointed

in the Chapter 11 Cases, or upon any chapter 7 trustee appointed in the event of a subsequent

conversion of the Chapter 11 Cases to cases under chapter 7.

19. The Debtors are authorized and empowered to take all actions necessary to

implement the relief granted in this Order, including entry into the amended escrow agreement

described in the Application; provided, that fees and expenses allowed to Rothschild shall be
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paid from funds held by Rothschild pursuant to such amended escrow agreement until such funds

have been depleted.

20. The terms and conditions of this Order shall be immediately effective and

enforceable upon its entry.

21. This Court retains jurisdiction with respect to all matters arising from or related to

the implementation of this Order.

Dated: _________, 2012
New York, New York THE HONORABLE SEAN H. LANE

UNITED STATES BANKRUPTCY JUDGE
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Exhibit B:
Comparison of Revised Proposed Order with Original Proposed Order
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

-------------------------------------------------------------------

IN RE:

ARCAPITA BANK B.S.C.(c), et al.,

Debtors.

---------------------------------------------------------------

x
:
:
:
:
:
:
:
x

Chapter 11

Case No. 12-11076 (SHL)

Jointly Administered

ORDER APPROVING THE DEBTORS’ EMPLOYMENT
AND RETENTION OF ROTHSCHILD INC. AND N M ROTHSCHILD & SONS

LIMITED AS FINANCIAL ADVISORS AND INVESTMENT BANKERS FOR THE
DEBTORS NUNC PRO TUNC TO THE PETITION DATE

Upon consideration of the application (the “Application”)1 of Arcapita Bank B.S.C.(c)

(“Arcapita”) and certain of its subsidiaries, as debtors and debtors in possession (collectively, the

“Debtors” and each, a “Debtor”) in the above-captioned chapter 11 cases (the “Chapter 11

Cases”) for entry of an order (this ”Order”) authorizing the Debtors to employ and retain

Rothschild Inc. and N M Rothschild & Sons Limited (together, “Rothschild”) as their financial

advisors and investment bankers, as more fully set forth in the Application; and upon

consideration of the Declarationdeclarations of David L. Resnick, Chairman of Global Financing

Advisory at Rothschild, and Homer Parkhill in support of the Application (the “Resnick

Declaration”); and it appearing that the relief requested therein is in the best interests of the

Debtors’ estates, their creditors and other parties in interest; and it appearing that the Court has

jurisdiction over this matter pursuant to 28 U.S.C. § 1334; and it appearing that this proceeding is

a core proceeding pursuant to 28 U.S.C. § 157(b)(2); and it appearing that venue of this

proceeding is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and it appearing that notice of the

1 Capitalized terms used herein as defined terms and not otherwise defined shall have those meanings ascribed to
them in the Application.

23672563v14
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Application and opportunity for a hearing on the Application was appropriate under the particular

circumstances and that no other or further notice need be given; and a hearing having been held

to consider the relief requested in the Application and it appearing that Rothschild does not hold

or represent interests adverse the Debtors’ estates and is “disinterested,” as that term is defined in

section 101(14) of the Bankruptcy Code, as modified by section 1107(b) of the Bankruptcy Code;

and it appearing that the terms and conditions of Rothschild’s employment, including but not

limited to the Fee and Expense structure and the Indemnification Provisions, are reasonable as

required by section 328(a) of the Bankruptcy Code; and the Court having found and determined

that the legal and factual bases set forth in the Application establish just cause for the relief

granted herein; and it appearing that the relief sought in the Application is in the best interests of

the Debtors, their estates, creditors and all parties in interest; and after due deliberation and

sufficient cause appearing therefor,

IT IS HEREBY ORDERED:

The Application is approved, as provided herein.1.

In accordance with sections 327(a) and 328(a) of the Bankruptcy Code, Rules2.

2014(a) and 2016 of the Bankruptcy Rules and Rules 2014-1 and 2016-1 of the Local Rules, the

Debtors shall be, and hereby are, authorized to employ and retain Rothschild in accordance with

the terms and conditions set forth in the Engagement Letter attached hereto and incorporated

herein by reference, effective nunc pro tunc to the Petition Date and to pay fees and reimburse

expenses to Rothschild on the terms and times specified in the Engagement Letter.

The Engagement Letter, including, without limitation, the Fee and Expense3.

Structure and the Indemnification Provisions, is approved in all respects except as otherwise set

forth herein.

23672563v14

12-11076-shl    Doc 296-2    Filed 07/05/12    Entered 07/05/12 12:01:05    Exhibit B   
 Pg 3 of 9



To the extent provided in the Engagement Letter, Rothschild’s financial advisory4.

and investment banking services to the Debtors include, as necessary and as Rothschild and the

Debtors deem appropriate and feasible, the following:

identify and/or initiate potential Transactions;

with respect to the Debtors’ intermediate and long-term business prospects and
strategic alternatives to maximize the business enterprise value of the Debtors,
review and analyze the Debtors’ assets and the operating and financial strategies of
the Debtors;

review and analyze the business plans and financial projections prepared by the
Debtors including, but not limited to, testing assumptions and comparing those
assumptions to historical trends of the Debtors and industry trends;

evaluate the Debtors’ debt capacity in light of its projected cash flows and assist in
the determination of an appropriate capital structure for the Debtors;

assist the Debtors and its other professionals in reviewing the terms of any proposed
Transaction, in responding thereto and, if directed, in evaluating alternative
proposals for a Transaction;

determine a range of values for the Debtors and any securities that the Debtors offer
or propose to offer in connection with a Transaction;

advise the Debtors on the risks and benefits of considering a Transaction with
respect to the Debtors’ intermediate and long-term business prospects and strategic
alternatives to maximize the business enterprise value of the Debtors;

review and analyze any proposals the Debtors receive from third parties in
connection with a Transaction, including, without limitation, any proposals for
debtor-in-possession financing, as appropriate;

assist or participate in negotiations with the parties in interest, including, without
limitation, any current or prospective creditors of, holders of equity in, or claimants
against the Debtors and/or their respective representatives in connection with a
Transaction;

advise the Debtors with respect to, and attend, meetings of the Debtors’ directors,
creditor groups, official constituencies and other interested parties, as necessary in
connection with Rothschild’s primary responsibilities;

if requested by the Debtors, participate in hearings before the Bankruptcy Court and
provide relevant testimony with respect to the matters described herein and issues
arising in connection with any proposed Plan; and

render (but only to the extent permitted by further orders of this Court) such other
financial advisory and investment banking services as may be agreed upon by
Rothschild and the Debtors.

The first sentence of Section 4(a) of the Engagement Letter shall be amended and5.

restated as follows:

23672563v14
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Commencing as of the date hereof, whether or not a Transaction is proposed or
consummated, an advisory fee (the “Monthly Fee”) of $175,000 per month.

Section 4(b) of the Engagement Letter shall be amended and restated as follows:6.

A fee (the “Transaction Fee”) of $6,000,000, payable upon the earlier of (i) the
confirmation and effectiveness of a Plan and (ii) the closing of another Transaction (or
series or combination of Transactions); provided, that a Transaction Fee shall be payable
only upon effectiveness of a plan of reorganization or similar Transaction that resolves
the treatment of substantially all or all of the Debtors’ liabilities, or for a Transaction that
permits the Company to continue as a going concern. Rothschild shall credit against the
Transaction Fee 100% of the Monthly Fees due and paid after December 31, 2012;
provided, that such credit shall not exceed the Transaction Fee. For the avoidance of
doubt, no more than one Transaction Fee shall be payable.

Section 4(c) of the Engagement Letter shall be redesignated as Section 4(f) and a7.

new Section 4(c) shall be inserted as follows:

A fee (the “New Capital Fee”) equal to (i) 0.75% of the face amount of any debtor-in-
possession financing raised (a “DIP Raise”) and (ii) 0.75% of the first $500,000,000, in
the aggregate, and 1.5% thereafter of the face amount of any debt, equity or other capital
raised, other than a DIP Raise; provided, that no New Capital Fee shall be payable on
account of any portion of a DIP Raise that is funded by a member of the Official
Committee of Unsecured Creditors or creditors’ committee in the related Cayman Islands
proceeding. Rothschild shall credit 100% of any New Capital Fee paid on account of a
DIP Raise against any subsequent New Capital Fee; provided, that such credit shall not
exceed such New Capital Fee(s). The New Capital Fee shall be payable upon the closing
of the transaction by which the new capital is committed. For the avoidance of doubt,
the term “raised” shall include the amount committed or otherwise made available to the
Company pursuant to definitive documentation providing therefor, whether or not such
amount (or any portion thereof) is drawn down at closing or is ever drawn down and
whether or not such amount (or any portion thereof) is used to refinance existing
obligations of the Company.

A new Section 4(d) of the Engagement Letter shall be inserted as follows:8.

A fee (the “M&A Fee”) of 1.00% of Consideration (as defined below) if the Company,
directly or indirectly, through a credit bid or otherwise, (i) sells substantially all or all of
its assets (whether at once or in a series or combination of sales) or (ii) sells assets
pursuant to a marketing and sale process that it has requested Rothschild to lead (a
“Sale”). “Consideration” shall mean the total amount of all cash plus the total value (as
determined pursuant hereto) of all securities, contractual arrangements (including,
without limitation, any lease arrangements or put or call agreements) and other
consideration, including, without limitation, any contingent or earned consideration, paid
or payable, directly or indirectly, in connection with a Sale (including, without
limitation, amounts paid (i) pursuant to covenants not to compete, employment contracts,
employee benefit plans, management fees or other similar arrangements, and (ii) to
holders of any warrants, stock purchase rights or convertible securities of the Company
and to holders of any options or stock appreciation rights issued by the Company,
whether or not vested). Consideration shall also include the amount of any short-term
liabilities (including, without limitation, any trade or ordinary course liabilities) and any
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long-term liabilities of the Company (including, without limitation, the principal amount
of any indebtedness for borrowed money and capitalized leases and the full amount of
any off-balance sheet financings) (x) repaid, defeased or retired, directly or indirectly, in
connection with or in anticipation of a Sale or (y) existing on the Company’s balance
sheet at the time of a Sale (if such Sale takes the form of a merger, consolidation or a
sale of stock or partnership interests) or assumed in connection with a Sale (if such Sale
takes the form of a sale of assets). Consideration shall include (i) the value of any
current assets not purchased, minus (ii) the value of any current liabilities not assumed.
In the event such Sale takes the form of a recapitalization, restructuring, spin-off, split-
off or similar transaction, Consideration shall include the fair market value of (i) the
equity securities of the Company retained by the Company’s security holders following
such Sale and (ii) any securities received by the Company’s security holders in exchange
for or in respect of securities of the Company following such Sale (all securities received
by such security holders being deemed to have been paid to such security holders in such
Sale). The value of securities that are freely tradable in an established public market will
be determined on the basis of the last market closing price prior to the consummation of
a Sale. The value of securities that are not freely tradable or have no established public
market, or if the consideration consists of property other than securities, the value of
such property shall be the fair market value thereof as determined in good faith by
Rothschild and the Company, provided, however, that all debt securities shall be valued
at their stated principal amount without applying a discount thereto. If the consideration
to be paid is computed in any foreign currency, the value of such foreign currency shall,
for purposes hereof, be converted into U.S. dollars at the prevailing exchange rate on the
date or dates on which such consideration is payable. Consideration shall also include
the face amount of any liabilities tendered as purchase price in connection with any
credit bid.

A new Section 4(e) of the Engagement Letter shall be inserted as follows:9.

Notwithstanding anything contained herein, (i) the sum of all Transaction, New Capital
and M&A Fees paid shall not exceed $12,000,000 and (ii) no New Capital Fee or M&A
Fee shall be paid on account of a liquidating plan.

The first sentence of Section 7 of the Engagement Letter shall be amended and10.

restated as follows:

This Agreement may be terminated by either the Company or Rothschild after ninety
(90) days from the date hereof by providing thirty (30) days advance notice in writing;
provided that if Rothschild is paid any Transaction Fee, New Capital Fee or M&A Fee, it
will not terminate this Agreement until the earlier of the ninetieth (90th) day after
confirmation of a plan of reorganization or liquidation, if any, or the day of conversion
or dismissal of the Chapter 11 Cases unless the Company (i) consents or (ii) breaches the
terms hereof including, without limitation, by failing to make any payment to Rothschild
that is due hereunder and permitted by the Bankruptcy Court.

4. All requests of Rothschild for payment of indemnity pursuant to the Engagement11.

Letter (including reimbursable expenses incurred in connection with such indemnity) shall be
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made by means of an application (interim or final, as applicable) and shall be subject to review

by the Court to ensure that payment of such indemnity conforms to the terms of the Engagement

Letter and is reasonable based upon the circumstances of the litigation or settlement in respect of

which indemnity is sought; provided, however, that in no event shall Rothschild be indemnified

if the Debtors or a representative of the estates asserts a claim for, and a court determines by final

order that such claim arose out of, Rothschild’s own bad faith, fraud, self-dealing, breach of

fiduciary duty (if any), gross negligence, or willful misconduct.

5. Rothschild will file fee applications for interim (as necessary) and final12.

allowance of compensation and reimbursement of expenses pursuant to the procedures set forth

in sections 330 and 331 of the Bankruptcy Code; provided, however, that Rothschild shall be

compensated in accordance with the terms of the Engagement Letter, and subject to the

procedures set forth in the Bankruptcy Code, the Bankruptcy Rules, the Local Rules, the U.S.

Trustee Guidelines and any other applicable orders of this Court.

6. The fees and expenses payable to Rothschild pursuant to the Engagement Letter13.

shall be subject to review only pursuant to the standards set forth in section 328(a) of the

Bankruptcy Code and shall not be subject to the standard of review set forth in section 330 of the

Bankruptcy Code.

7. Notwithstanding anything to the contrary contained herein, the U.S. Trustee14.

retains all rights to respond or object to Rothschild’s applications for compensation and

reimbursement of expenses on all ground including, but not limited to, reasonableness pursuant

to section 330 of the Bankruptcy Code; and, in the event the U.S. Trustee objects, the Court

retains the right to review the interim and final applications pursuant to section 330 of the

Bankruptcy Code.
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8. Rothschild shall include in its fee applications, among other things, time records15.

setting forth a summaryreasonably detailed description of the services rendered by each

professional and the amount of time spent on each date by each such individual in rendering

services on behalf of the Debtors in one-half hour increments, but Rothschild shall not be

required to provide or conform to any schedule of hourly rates.

Notwithstanding anything to the contrary in the Engagement Letter, the16.

indemnification provisions are hereby modified as follows:

All requests of Indemnified Parties for payment of indemnity pursuant to the(a)
Engagement Letter shall be made by means of an application (interim or final as the case
may be) and shall be subject to review by the Court to ensure that payment of such
indemnity conforms to the terms of the Engagement Letter and is reasonable based upon
the circumstances of the litigation or settlement in respect of which indemnity is sought,
provided, however, that in no event shall any Indemnified Party be indemnified in the
case of its own bad-faith, self-dealing, breach of fiduciary duty (if any), gross negligence
or willful misconduct.

In the event that any Indemnified Party seeks reimbursement from the Debtors for(b)
reasonable attorneys’ fees in connection with a request by such Indemnified Party for
payment of indemnity pursuant to the Engagement Letter, as modified by this Order, the
invoices and supporting time records from such attorneys shall be included in
Rothschild’s own application (both interim and final) and such invoices and time records
shall be subject to the Fee Guidelines and the approval of the Court under the standards
of sections 330 and 331 of the Bankruptcy Code without regard to whether such attorney
has been retained under section 327 of the Bankruptcy Code and without regard to
whether such attorneys’ services satisfy section 330(a)(3)(C) of the Bankruptcy Code.

In no event shall any Indemnified Party be indemnified if the Debtor(s) or(c)
representatives of the estates assert a claim for, and a court determines by final order that
such claim arose out of, any Indemnified Party’s own bad-faith, self-dealing, breach of
fiduciary duty (if any), gross negligence, or willful misconduct.

9. To the extent the Application and/or the Engagement Letter is inconsistent with17.

this Order, the terms of this Order shall govern.

10. The relief granted herein shall be binding upon any chapter 11 trustee appointed18.

in the Chapter 11 Cases, or upon any chapter 7 trustee appointed in the event of a subsequent

conversion of the Chapter 11 Cases to cases under chapter 7.
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11. The Debtors are authorized and empowered to take all actions necessary to19.

implement the relief granted in this Order, including entry into the amended escrow agreement

described in the Application; provided, that fees and expenses allowed to Rothschild shall be

paid from funds held by Rothschild pursuant to such amended escrow agreement until such funds

have been depleted.

12. The terms and conditions of this Order shall be immediately effective and20.

enforceable upon its entry.

13. This Court retains jurisdiction with respect to all matters arising from or related21.

to the implementation of this Order.

Dated: _________, 2012
New York, New York THE HONORABLE SEAN H. LANE

UNITED STATES BANKRUPTCY JUDGE
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Exhibit C:
Executed Engagement Letter
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re:

Arcapita Bank B.S.C.(c), et al.,

Debtors.

Chapter 11

Case No. 12-11076 (SHL)

Jointly Administered

CERTIFICATE OF SERVICE

I, Derek P. Alexander, certify that I am over eighteen years of age and that on this 5th day of
July, 2012, I caused to be served, (i) on all parties of record by ECF and (ii) upon the Court and
the parties listed below by hand delivery, copies of the following:

 Supplemental Declaration of Homer Parkhill in Support of the Debtors’ Application for
an Order Approving the Employment and Retention of Rothschild Inc. and N M
Rothschild & Sons Limited as Financial Advisors and Investment Bankers for the
Debtors Nunc Pro Tunc to the Petition Date.

Office of the United States
Trustee

33 Whitehall Street, 21st Floor
New York, New York 10004
Attn: Richard Morrissey

Debtors’ Attorneys

Gibson, Dunn & Crutcher LLP,
200 Park Avenue
New York, New York 10166
Attn. Michael A. Rosenthal
Janet M. Weiss
Matthew Kelsey

Attorneys for the Official
Committee of Unsecured
Creditors

Milbank, Tweed,
Hadley & McCloy
1 Chase Manhattan Plaza
New York, NY 10005
Attn: Dennis F. Dunne
Abhilash M. Raval
Evan R. Fleck

Dated: New York, New York, /s/ Derek P. Alexander
July 5, 2012 Derek P. Alexander

DEBEVOISE & PLIMPTON LLP
919 Third Avenue
New York, New York 10022
Tel. (212) 909-6000
Fax. (212) 909-9836
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