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Arcapita Bank B.S.C.(c) (“Arcapita Bank”)1 and certain of its affiliates (“Debtor” or 

“Debtors”), pursuant to the provisions in the Stipulation and Agreed Order re Scheduling, etc. 

[Docket No. 1372] (the “First Stipulation”) and the Stipulation and Agreed Order Amending 

Briefing, et.  [Docket No. 1416] (the “Second Stipulation”), hereby submit this reply (this “Reply”) 

and the Declaration of Amin Ebrahim Jawadin (the “Jawadin Declaration”) attached as Exhibit B, 

to the Response of Captain Hani Alsohaibi to the Debtors’ Second Omnibus Objection to Claims 

[Docket No. 1417] (“Response”).   

I. RELEVANT PROCEDURAL HISTORY 

On August 29, 2012, Hani Alsohaibi (“Alsohaibi”) filed proof of claim No. 00280 (“Proof of 

Claim”) (attached hereto as Exhibit A), solely against Debtor Arcapita Bank.  On January 18, 2013, 

this Court entered the “Claims Administration Order” [Docket No. 785] and, in addition to those set 

forth in Bankruptcy Rule 3007(d), established grounds on which the Debtors and other parties in 

interest may object on an omnibus basis to proofs of claim.   

On April 26, 2013, the Debtors filed their “Claim Objection” [Docket No.1050], which 

included an objection to the Proof of Claim of Alsohaibi, on the grounds that the listed claims should 

be disallowed because, among other reasons:  (a) the proofs of claim asserted a claim amount against 

a Debtor in excess of the amounts reflected on that Debtor’s books and records or its Schedules and 

Statements [Docket Nos. 212-23, 230-231; 821-822] and (b) the proofs of claim appeared to be 

based on the claimants’ ownership of equity interests in non-Debtor affiliates or Syndication 

Companies (defined below), rather any “claim” as defined in the Bankruptcy Code that may be 

asserted against a debtor.   

Counsel for Alsohaibi first generally appeared on June 7, 2013; however, Alsohaibi failed to 

file his Response by the extended deadline of July 1, 2013.  On July 10, Alsohaibi requested more 

time and on July 10, the Debtors stipulated to a briefing schedule and to adjourn the Claim Objection 

hearing as to Alsohaibi’s Proof of Claim to August 27, 2013, provided that it would not lead to 

further delay.  Therefore, parties expressly agreed and the Court then Ordered:  “After the 

                                                 
 1 Capitalized terms not otherwise defined in this Reply shall have the meanings ascribed to them in the Debtors’ 

Second Omnibus Objection to Claims [Docket No. 1050].   
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conclusion of the hearing scheduled for August 27, 2013, the Court may make a full and final 

determination of the allowance or disallowance of the Alsohaibi Claim (or any part thereof) based 

upon the briefs of the parties filed pursuant to this Stipulation and Agreed Order and the argument of 

counsel at the hearing.”  First Stipulation ¶ 4 & Second Stipulation ¶ 4. 

On July 15, 2013, the Debtors filed their “Objection Supplement” [Docket No. 1351], which 

included the declaration of Steven Kotarba of Alvarez & Marsal (the “Kotarba Declaration”) in 

which Mr. Kotarba testified that the claims identified (including Alsohaibi’s) on Schedule 1 to 

Exhibit A to the Claim Objection did not conform to Debtors’ books and records. 

On August 1, 2013, at the request of Alsohaibi, the parties entered into the Second 

Stipulation further extending the date for Alsohaibi to file his Response to August 7.   

On August 7, 2013, Alsohaibi filed his Response to which the Debtor’s now Reply. 

II. FACTS UNDERLYING ALSOHAIBI’S PROOF OF CLAIM 

Neither Alsohaibi’s Proof of Claim nor his Response provide any discussion of the facts 

allegedly supporting the $1,527,139.35 claim to which he now says he is entitled against Arcapita 

Bank.  However, the undisputed facts relating to Alsohaibi’s investments in non-Debtors as 

compared to his account with Arcapita Bank speak for themselves and demonstrate that Alsohaibi’s 

Proof of Claim should only be allowed in the amount of $148.91.  

A. Alsohaibi’s Equity Investments in Non-Debtors Versus His Account With 
Arcapita Bank  

As explained in detail in the Debtors’ Disclosure Statement [Docket No. 1038], investments 

in portfolio companies were generally structured through the creation of a Cayman Islands company 

(a “Transaction Holdco”) that acquired, directly or indirectly, an equity interest in the portfolio 

company target.  At acquisition, the Debtors and their non-Debtor affiliates (collectively, the 

“Arcapita Group”), typically owned 100% of a Transaction Holdco.   

The Arcapita Group generally retained 20%-30% of the equity of the Transaction Holdco and 

offered the remaining portion of the equity for sale to third-party investors through private 

placements.  As part of this syndication process, for each portfolio company investment, the 

Arcapita Group incorporated two to six additional Cayman Islands companies (a “Syndication 
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Company” or “Syndication Companies”) to which the Arcapita Group transferred the 70% to 80% 

of the equity of the Transaction Holdco that it intended to offer for sale to third-party investors.  

Thereafter, through the syndication process, the Arcapita Group sold the equity in the Syndication 

Companies to third-party investors, through which the third-party investors then acquired their 

beneficial interest in the Transaction Holdco and indirect interest in the portfolio company.  

Although impossible to discern from either the Proof of Claim filed by Alsohaibi or his 

Response, according to the books and records of the Debtors (as reflected on the Statement of 

Account and Portfolio Statement attached to the Jawad Declaration as Exhibits 1 and 2, 

respectively)2 and in accordance with the Arcapita Group’s general business practices as described 

above, after receiving private placement memoranda and other documents, Alsohaibi executed share 

purchase agreements3 and made the investments in the Syndication Companies related to the three 

portfolio companies described below: 

1. Cirrus Industries, Inc. (“Cirrus”) 

Cirrus is a light aircraft company that manufactures composite single-engine general aviation 

aircraft, most notably the SR-22.  Investments in Cirrus-related Syndication Companies were offered 

pursuant to a Private Placement Memorandum dated May 2001.    

On January 16, 2005, Alsohaibi invested in Cirrus by paying $1.0 million in exchange for 

54,055 shares of the Syndication Company known as Fuselage Capital Limited.  On April 5, 2007, 

Alsohaibi invested an additional $300,000 for an additional 16,217 shares in Fuselage Capital 

Limited.  In 2011, CAIGA MS Co. Ltd. acquired Cirrus in a transaction structured as a merger.  On 

May 7, 2011, in exchange for his stock in Fuselage Capital Limited, Alsohaibi received $260,000 

representing his pro rata share of the proceeds of the merger consideration.    

                                                 
 2 Counsel for the Debtors expressly agreed with counsel for Alsohaibi that Alsohaibi may attach any documents he 

wished to his Response relating to his investments or claims without concerns of confidentiality.  Nevertheless, 
Alsohaibi elected not to attach any documents.  

 3 The Stock Purchase Agreements executed by Alsohaibi related to Alsohaibi’s three investments are attached to the 
Jawad Declaration as Exhibits 3, 4-5, and 6, respectively.   
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2. Bahrain Bay Development B.S.C.(c) (“Bahrain Bay I”)   

Located in Manama Bahrain, Bahrain Bay I is a mixed-use master plan development that 

includes 427,423 square meters of residential and commercial uses.  Bahrain Bay I currently has two 

anchor developments: the Four Seasons Hotel and the Arcapita headquarters building.  Investments 

in Bahrain Bay I related Syndication Companies were offered pursuant to a Private Placement 

Memorandum dated December 2005.    

On February 22, 2006, Alsohaibi obtained his interest in Bahrain Bay I by investing 

$100,000 in each of the four Syndication Companies known as WaterBay Capital Limited, 

WaterFront Capital Limited, WaterWay Capital Limited, and WaterSide Capital Limited in 

exchange for 2,857.25 shares of each Syndication Company (a total investment of $400,000 for 

11,429 shares of stock).  Bahrain Bay I is an ongoing project and Alsohaibi continues to hold the 

11,429 shares of stock he acquired in the four Bahrain Bay I related Syndication Companies.   

On December 24, 2007, Alsohaibi received a return of capital of $125,719 and a further 

return of capital of $114,061.42 on April 28, 2008.  Thus, Alsohaibi has a net investment of 

$160,219.58 in the Bahrain Bay I-related Syndication Companies and will share in any further return 

that is distributed to the shareholders of those Syndication Companies.    

3. Riffa Views B.S.C.(c) (“Riffa Views”) 

Riffa Views is a joint venture to develop a master-planned golf residential community 

comprised of 1056 villas set around an 18-hole signature golf course, located in Riffa, Bahrain.  

Investments in Riffa Views-related Syndication Companies were offered pursuant to a Private 

Placement Memorandum dated December 2004.    

On June 12 2006, Alsohaibi obtained his interest in Riffa Views by investing $213,120.83 in 

each of the Syndication Companies known as Delmon Lifestyle Capital Fund and Awal Lifestyle 

Capital Limited in exchange for 15,009 shares of each (a total investment of $426,241.66 for 30,018 

shares of stock).  Riffa Views is an ongoing project and Alsohaibi continues to hold the 30,018 

shares of stock in the two Riffa Views-related Syndication Companies.   
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On June 19, 2008, Alsohaibi received a return of capital of $98,459.04—meaning Alsohaibi 

currently has a net investment of $327,782.62 in the Riffa Views related Syndication Companies and 

will share in any further return that is distributed to the shareholders of those Syndication 

Companies.    

4. Alsohaibi’s Account with Arcapita Bank 

Alsohaibi admits in his Proof of Claim that his account with Arcapita Bank had a balance of 

$104.84 as of June 30, 2011.  As reported in the Debtors’ Schedules and Statements, the Debtors’ 

records reflect that, as of the Petition Date, Alsohaibi’s account actually had a balance of $148.91.  

This is the total amount in which Alsohaibi’s Proof of Claim should be allowed.   

B. Alsohaibi’s Proof of Claim 

On its face, and under penalty of perjury, the Proof of Claim identifies the amount of 

Alsohaibi’s claim as $1,039,032.33.  However, in his Response and without explaining why the 

amount has increased, Alsohaibi asserts that he filed a Proof of Claim in the “aggregate amount” of 

$1,527,139.35.   Compare Proof of Claim with Response ¶ 1.  Alsohaibi has never filed an amended 

proof of claim.   On page one of the Proof of Claim, the basis of Alsohaibi’s claim is listed as 

“CORPORATE INVESTMENT” and includes a one-page attachment that provides a bare-bones 

summary that simply lists his three investments.     

The Proof of Claim also attaches (i) excerpts of a portfolio statement providing a summary of 

Alsohaibi’s equity investments as of June 30, 2011; (ii) an excerpt of an account statement showing 

a balance of $104.84 on account with Arcapita Bank as of June 30, 2011; and (iii) two of three pages 

of an account statement listing Alsohaibi’s three equity investments as of February 28, 2008.  The 

February 28 Statement of Account shows a credit each time Alsohaibi advanced the funds for an 

investments, followed by an immediate debit to the account equal to the advanced reflecting that 

funds on account were used to purchase shares in the relevant Syndication Companies.4  

In his Proof of Claim, Alsohaibi: 

                                                 
 4 A complete Statement of Account as of the Petition Date is attached to the Jawad Declaration as Exhibit 1. 
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• Admits that the only amount on deposit with Arcapita Bank was $104.84 and that the 
remaining amount of the claim is for “investments” in non-Debtor Syndication 
Companies and not any investment in or deposit with Arcapita Bank itself.  

• Does not attach or reference any agreement or other document establishing the liability of 
Arcapita Bank relating to or arising out of Alsohaibi’s “investments.”  

• Does not explain how the random, incomplete, and outdated Statements of 
Account/Portfolio Statements support any theory of liability against Arcapita Bank.  

• Does not explain how or why Alsohaibi has a claim against Arcapita Bank in connection 
with the investments, nor state a claim of any kind against Arcapita Bank based on 
“investments.”    

Therefore, all the Proof of Claim establishes is that pre-petition Alsohaibi had a small 

amount in his account at Arcapita Bank and also that, following the Debtors’ usual business 

practices, in 2005 through 2007, he had made investments related to three portfolio companies and 

received stock in Syndication Companies, much of which he continues to hold to this day.   None of 

this is in dispute.  However, these undisputed facts do not prove or even allege any liability of 

Arcapita Bank on account of Alsohaibi’s “investments.”  In his Response, Alsohaibi makes no effort 

to remedy these deficiencies or to explain why he has any claim against Arcapita Bank on account of 

his investments in non-Debtors.  Instead, Alsohaibi has elected to stand on his Proof of Claim 

exactly as filed.   

III. ALSOHAIBI BEARS THE BURDEN OF PROVING THE FACTUAL AND LEGAL 
VALIDITY OF HIS PROOF OF CLAIM 

A complete and properly prepared proof of claim may constitute prima facie evidence of the 

validity and amount of a claim.  Fed. R. Bankr. P. 3001(f).  However, to be entitled to prima facie 

validity, Bankruptcy Rule 3001(c)(1) requires that, where a claim is based on a writing, the writing 

on which the claim against a debtor is based shall be filed with the proof of claim.  If the claimant 

fails to attach sufficient documentation, the claim is “‘deprived of any prima facie validity which it 

could otherwise have obtained.’”  In re Minbatiwalla, 424 B.R. 104, 112 (Bankr. S.D.N.Y. 2010) 

(quoting In re Lundberg, 2008 WL 4829846, at *2 (Bankr. D. Conn. Oct. 27, 2008)).    
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Here, as stated above, Alsohaibi failed to provide any documentation to support a claim 

against any Debtor beyond the $148.91 amount scheduled as to Arcapita Bank.5  Therefore, 

Alsohaibi’s Proof of Claim is not entitled to prima facie validity.     

Even if the Court were to determine that merely listing Alsohaibi’s equity investment in non-

Debtors was sufficient to establish the prima facie validity of a claim against Debtor Arcapita Bank, 

as a result of the Debtors’ Claim Objection and the Kotarba Declaration in support thereof, Alsohaibi 

nevertheless still bears the burden of proving his claim against Arcapita Bank.   

Once a party files an objection that refutes at least one of the claim’s essential allegations, 

“the burden is shifted back to the claimant, [and the claimant] must then prove by a preponderance 

of the evidence that under applicable law the claim should be allowed.”  In re Oneida Ltd., 400 B.R. 

384, 389 (Bankr. S.D.N.Y. 2009); see also In re Rockefeller Ctr. Props., 272 B.R. 524, 539 (Bankr. 

S.D.N.Y. 2000) (“Once an objectant offers sufficient evidence to overcome the prima facie validity 

of the claim, the claimant is required to meet the usual burden of proof to establish the validity of the 

claim.”).  As provided in the authorities relied upon by Alsohaibi in his Response, an assertion by 

the debtor that a proof of claim is inconsistent with the debtor’s books and records is sufficient to 

rebut the prima facie effect of the proof of claim.  See In re Adelphia Commc’ns Corp., 2007 WL 

601452, at *5 (Bankr. S.D.N.Y. Feb. 20, 2007)6 (a debtor’s objection based upon its books and 

records was sufficient to rebut prima facie effect of proof of claim and to shift burden of proof to 

claimant). 

The Claims Administration Order allowed the Debtors to assert a claim objection on an 

omnibus basis without evidence on the grounds “(a) the amount claimed contradicts the Debtors’ 

books and records; . . . (c) the claims seek recovery of amounts for which the Debtors are not liable; 

[and] (d) the claims do not include sufficient documentation to ascertain the validity of such claims.”  

Therefore, the Claim Objection was sufficient to shift the burden to Alsohaibi without further 

                                                 
 5 The complete Statement of Account attached to the Jawad Declaration as Exhibit 1 shows all of the activity listed in 

the two Statements of Account attached to Alsohaibi’s Proof of Claim and shows the activity subsequent to those 
Statements that resulted in the outstanding balance of $148.91 as of the Petition Date. 

 6 Alsohaibi’s Response cites the date of the In re Adelphia decision as Feb. 20, 2011, but the decision is actually dated 
Feb. 20, 2007.   
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evidence.  See In re Minbatiwalla, 424 B.R. at 119 (citing In re Porter, 374 B.R. 471 (Bankr. D. 

Conn. 2007) (“claims can be disallowed for failure to support the claim with sufficient evidence, 

even if this is not a specifically enumerated reason for disallowance under 11 U.S.C. § 502(b)”).  

Nevertheless, the Debtors did provide evidence in support of the Claim Objection.  

1. The Kotarba Declaration is Evidence That There is No Factual Basis for 
Alsohaibi’s Proof of Claim as to Arcapita Bank 

Alsohaibi has overlooked the Objection Supplement and the Kotarba Declaration (filed over 

three weeks before Alsohaibi’s Response) and, in so doing, he erroneously contends that the Debtors 

did not present evidence in support of their Claim Objection.   To the extent that the Debtors were 

required to submit further evidence (and they were not), through the Kotarba Declaration, the 

Debtors presented evidence of their business records sufficient to refute Alsohaibi’s claim that 

Arcapita Bank is liable to him for any amount in excess of $148.91.    

2. The Proof of Claim Fails to Assert Facts Supporting Any Legally 
Cognizable Theory of Liability Against Arcapita Bank on Which Any 
Relief May be Granted 

The Claim Objection expressly objected to Investment Account Claims, including 

Alsohaibi’s, because merely holding stock in a non-Debtor affiliate does not give rise to a claim 

against a Debtor.  The Claim Objection explained that although the Debtors have no liability as a 

result of a claimant’s equity investments in non-Debtors, the Claim Objection does not alter any 

claimant’s rights with respect to those equity investments.   Any right to a distribution on account of 

a claimant’s equity investments remains fully enforceable against the applicable Syndication 

Companies in which the investors, including Alsohaibi, invested.  The Claim Objection cited to 

section 502(b)(1), which provides that a claim may not be allowed to the extent that “such claim is 

unenforceable against the debtor and property of the debtor, under any agreement or applicable law . 

. . .”  11 U.S.C. § 502(b)(1); see also In re Oneida Ltd., 400 B.R. at 393 (claim disallowed because 

claimant failed to establish debtor’s liability under applicable law). 

Alsohaibi’s Proof of Claim did not even attempt to establish any legal basis for a claim 

against Arcapita Bank based on contract or tort, or any other theory of liability of any kind, in 
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support of the Proof of Claim.  The Proof of Claim simply identifies the three investments made by 

Alsohaibi in non-Debtor Syndication Companies—and nothing more.   

IV. ALSOHAIBI “STANDS ON HIS CLAIM” AND MAKES NO EFFORT TO 
ESTABLISH THE LIABILITY OF ARCAPITA BANK  

Despite agreeing to relieve Alsohaibi from his default and giving him 5 weeks to prepare a 

brief, Alsohaibi makes no effort in his Response to make any factual or legal showing under section 

502(b)(1) to support any theory of liability against Arcapita Bank either based on Alsohaibi’s equity 

holdings in non-Debtor Syndication Companies or on any other basis.  He fails to point to anything 

in the any of the documents he references in the Proof of Claim or the Response that could possibly 

establish any nexus between the fact that he made investments in non-Debtors and the existence of 

any claim against Arcapita Bank, and he does not cite to one case or statute that supports the alleged 

liability of Arcapita Bank.    

Because he elected to “stand on his claim” as filed and has not provide a scintilla of 

additional information, authority, or explanation as to the liability of Arcapita Bank, Alsohaibi’s 

Proof of Claim should be disallowed to the extent it exceeds the $148.91 on account with Arcapita 

Bank as of the Petition Date.   

V. ALSOHAIBI’S PROCEDURAL ARGUMENTS ARE IRRELEVANT BECAUSE HIS 
PROOF OF CLAIM ALLEGES NO VIABLE THEORY OF LIABILITY 

Instead of offering any factual or legal showing, or even a rudimentary explanation of how 

his equity holdings in the Syndication Companies could give rise to a claim against Arcapita Bank, 

Alsohaibi makes disjointed arguments citing to Federal Rule of Civil Procedure (“Rule”) 44.1 and 

argues that the Proof of Claim must be determined as to Arcapita Bank in the Cayman Islands.   

A. Alsohaibi Misunderstands the Purpose and Operation of Rule 44.1 

Alsohaibi argues that, because the Claim Objection did not include evidence of foreign law 

under Rule 44.1, the Claim Objection must be overruled.  However, the Debtors do not have to 

“prove a negative” (i.e. negate the application of the law of every foreign country in their Claim 

Objection).    
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Nothing in Alsohaibi’s Proof of Claim references the law of any country nor does it provide 

information sufficient to cause Arcapita Bank to conclude that the law of a foreign country must be 

relied upon to disallow the Proof of Claim.  Since the Proof of Claim does not cite to or attach any 

contract that establishes the basis of any liability of Arcapita Bank, Arcapita Bank objected to the 

Proof of Claim based on U.S. Bankruptcy and procedural law, including Bankruptcy Rule 3007.     

Even Alsohaibi’s Response fails to identify (i) the foreign country whose laws he believes 

establishes a claim against Arcapita Bank, (ii) why the laws of that country are applicable, (iii) what 

specific provision of foreign law Alsohaibi believes is in issue or (iv) how that law establishes the 

liability of Arcapita Bank.  See Response at ¶ ¶ 8-10.  Although the Debtors are indeed well aware of 

the provisions of Rule 44.1, the Debtors are not a “party who intends to raise an issue about a foreign 

country’s law …” as provided in Rule 44.1.  If Alsohaibi contends that foreign law establishes a 

claim against Arcapita Bank, then Alsohaibi must offer evidence of foreign law in compliance with 

Rule 44.1, and he has made no effort to do so.   

B. Alsohaibi’s Venue Objection is Premised on the Same Fundamental Flaw in 
Logic as the Proof of Claim Itself 

Although the Response never explains how any foreign law establishes the liability of 

Arcapita Bank, Alsohaibi attempts to argue for the general application of foreign law based 

generally on “the pre-petition contracts between Arcapita and the Claimant.”  Response at ¶ 8. 

Alsohaibi then cites to the governing law and venue selection provisions of the Riffa Views and 

Bahrain Bay I Share Purchase Agreements, argues that this Court should not adjudicate the Claim 

Objection and that, instead, this Court should defer to a non-existent proceeding in the Cayman 

Islands.  See Response at ¶ ¶ 11-12.  However, even if this Court were to defer to a Cayman 

proceeding, Alsohaibi never cites to any provision of Cayman law that could give rise to a claim 

against Arcapita Bank.  

Alsohaibi’s venue arguments are without merit for, at least, the following five reasons: 

First, Alsohaibi’s venue arguments reflect his continuing failure to comprehend the 

distinction between his investments in the Syndication Companies and his account at Arcapita Bank.  

The Debtors agree that Alsohaibi’s Proof of Claim against Arcapita Bank should be allowed in the 
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amount of $148.91 (more, in fact, the amount in his Proof of Claim.)  Hence, as to his contractual 

relationship with Arcapita Bank, there is no dispute under any contract between the parties and no 

need to apply Bahraini law, or any other law.  

As to Alsohaibi’s investments in the Cayman Islands Syndication Companies through which 

he held or now holds indirect interests in Cirrus, Bahrain Bay I, and Riffa Views, those investments 

were made pursuant to private placement memoranda and share purchase agreements (together, 

“Investment Agreements”) expressly controlled by Cayman law.  Alsohaibi has not identified any 

dispute or claim he has against any entity for breach of the Investment Agreements.  But, if a dispute 

arises as to the non-Debtor entities who are parties to the Investment Agreements, then that dispute 

may be resolved in the Cayman Islands under Cayman law.   

Even if Alsohaibi had even mentioned the Investment Agreements in his Proof of Claim, 

there is no basis to assert a claim against Arcapita Bank based on the Investment Agreements.  

Hence, there is no basis to apply the choice of law or venue provisions of the Investment 

Agreements to the adjudication of the Proof of Claim against Arcapita Bank. 

Second, Alsohaibi’s venue arguments violate the express provisions of the First and Second 

Stipulations which were ordered by the Court.  To prevent exactly this sort of delay tactic, the 

Debtors agreed to the relief Alsohaibi requested on the grounds this Court could make a final 

determination at the August 27 Hearing based on the Response and the Reply.    

Third, Alsohaibi cannot argue that requiring him to prove his Proof of Claim before the 

Bankruptcy Court is an “unfair surprise” because he voluntarily chose to participate in these 

bankruptcy proceedings by filing the Proof of Claim, by making and opposing motions before this 

Court and by entering into the First and Second Stipulations.  “Invoking equitable jurisdiction in the 

bankruptcy context might be analogized to invoking a court’s jurisdiction by filing a complaint.  The 

Supreme Court and [the Second Circuit] have consistently held that in filing a proof of claim the 

petitioner submits to the bankruptcy court’s equitable jurisdiction.”  S.G. Phillips Constructors, Inc. 

v. City of Burlington (In re S.G. Phillips Constructors, Inc.), 45 F.3d 702, 707 (2d Cir. 1995); see 

also Gulf States Exploration Co. v. Manville Forest Prods. Corp. (In re Manville Forest Prods. 
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Corp.), 896 F.2d 1384, 1389 (2d Cir. 1990) (“[b]y filing a proof of claim, [the party] submitted itself 

to the equitable power of the bankruptcy court to disallow its claim”).   

Fourth, the very law relied upon by Alsohaibi shows that his position is without merit.   

Most of the authority cited by Alsohaibi does not arise in the bankruptcy context and is, 

therefore, not pertinent.  The one District of Colorado bankruptcy case cited, D.E. Frey Group, Inc. 

v. FAS Holdings, Inc. (In re D.E. Frey Group, Inc.), 387 B.R. 799, 807 (D. Colo. 2008), specifically 

departs from well-established law within the Second Circuit.  

A claim objection is a core proceeding as defined by 28 U.S.C. § 157(b)(2)(B).  In re S.G. 

Phillips Constructors, Inc., 45 F.3d at 704 (“determination of claims is a ‘core’ bankruptcy 

function”).  Unlike D.E. Frey Group, courts in the Second Circuit have held that a debtor in 

possession “is not bound by a forum selection clause in an agreement provided the litigation at issue 

amounts to a core proceeding and is not inextricably intertwined with non-core matters.”  Statutory 

Comm. of Unsecured Creditors v. Motorola, Inc. (In re Iridium Operating LLC), 285 B.R. 822, 837 

(S.D.N.Y. 2002) (quoting Official Comm. of Unsecured Creditors v. Transpacific Corp. Ltd. (In re 

Commodore Int’l Ltd.), 242 B.R. 243, 261 (Bankr. S.D.N.Y. 1999)); see also Wachovia Bank Nat. 

Ass’n v. EnCap Golf Holdings, LLC, 690 F. Supp. 2d 311, 330 (S.D.N.Y. 2010) (recognizing that 

D.E. Frey Group is at odds with case law in the Second and Third Circuits).   

In Iridium Operating LLC, the creditors’ committee instituted an adversary proceeding 

alleging five “core” claims and five “non-core” claims.  Id. at 830.  The defendant/creditor moved to 

have the proceeding transferred to the forum designated in the underlying contract.  Id. at 825.  The 

Iridium court first determined whether the proceeding was core or non-core.  Id. at 829.  The creditor 

had filed a proof of claim and, due to the relationship between the committee’s claims against the 

creditor and the creditor’s proof of claim, the court held that the entire adversary proceeding was a 

core proceeding.  Id. at 832.  Because the proceeding was core, and because the creditor failed to 

overcome the presumption that the bankruptcy court in which the bankruptcy case was pending was 

the proper forum, the Iridium court denied the motion to transfer the proceeding.  Id. at 837. 
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The Alsohaibi case is far more simple than Iridium Operating LLC.  The Debtors have not 

asserted any claims against Alsohaibi, there is no pending proceeding involving Arcapita Bank in the 

Caymans, there is only one core issue presented in connection with this Claim Objection—the 

allowance or disallowance of his Proof of Claim, and Alsohaibi has not alleged any theory of 

liability against Arcapita Bank that might even be subject to transfer or determination under foreign 

law.  Furthermore, Alsohaibi submitted to this Court’s jurisdiction upon filing the Proof of Claim 

and in making and objecting to motions before the bankruptcy court.  Finally, he expressly 

stipulated—twice—to an order that this Court may “make a full and final determination of the 

allowance or disallowance” of his Proof of Claim.  Alsohaibi cannot run to this Court and object to 

matters such as the Replacement Debtor-in-Possession Facility claiming it will cause harm to his 

economic interests and then run from this Court when the Debtors shine the light of day on his 

meritless Proof of Claim and prove that Alsohaibi has no such legitimate economic interests.  Hence, 

this Court is the proper forum in which Alsohaibi’s  Proof of Claim should be adjudicated. 

Fifth, when all else fails, Alsohaibi simply cites to Shari’ah.  But nothing in the principles of 

Shari’ah require that the venue of the proceeding to adjudicate the Claim Objection as to the Proof of 

Claim against Arcapita Bank should be moved to the Cayman Islands. 

VI. THE CLAIM OBJECTION CANNOT BE OVERRULED SIMPLY BECAUSE 
ALSOHAIBI NOW ARGUES THAT HE DID NOT EXECUTE ONE SHARE 
PURCHASE AGREEMENT IN LEBANON  

As best the Debtors can determine, Alsohaibi’s final argument is:  The Claim Objection 

should be overruled as to his investment in Cirrus and Alsohaibi should have an allowed claim of at 

least $1.3 million, because the 2005 Share Purchase Agreement related to Cirrus executed by 

Alsohaibi has the word “Lebanon” handwritten following the date on the line provided to insert 

when and where the Share Purchase Agreement was executed.   (See Share Purchase Agreements 

attached as Exhibits 3 and 4 to the Jawad Declaration.)  Although Alsohaibi does not dispute his 

signature on the Share Purchase Agreement, Alsohaibi argues without any admissible evidence that 

he did not execute the Share Purchase Agreement in Lebanon.  Therefore, he speculates that there 
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may be some “secret” Share Purchase Agreement that has been withheld and that might include 

terms more favorable to his Proof of Claim.  

Although not truly relevant, the Debtors do not know why the word “Lebanon” is written on 

the Share Purchase Agreement executed in January of 2005.  To the extent the Share Purchase 

Agreement was not executed in Lebanon by either Alsohaibi or the other signatory, the Debtors 

assume it was simply a typographical error.  Nevertheless, Alsohaibi’s argument fails for the 

following reasons: 

• Alsohaibi does not contest his signature on the Share Purchase Agreement and admits 
that he, in fact, made the investment in the amounts reflected both the 2005 and 2006 
Share Purchase Agreements. 

• The Debtors have no other Share Purchase Agreements as to Alsohaibi’s investments in 
Cirrus other than those attached as Exhibits 3 and 4 to the Jawad Declaration, and 
Alsohaibi has not produced any evidence of a different agreement.  The Share Purchase 
Agreement is the standard form used by the Debtors at that time, and there was no other 
form of Share Purchase Agreement in use in 2005 or 2006.  Indeed, the second Cirrus 
Share Purchase Agreement executed by Alsohaibi in 2006 is in the same form. 

• Alsohaibi has the burden of filing with his Proof of Claim any agreement that he 
contends supports his Proof of Claim.  Alsohaibi did not attach, rely on or even mention 
any Share Purchase Agreement in his Proof of Claim.  Arcapita Bank is not relying on 
the 2005 Share Purchase Agreement except to support the undisputed fact that Alsohaibi 
invested in Cirrus – not Arcapita Bank.  Alsohaibi cannot sustain his burden of refuting 
the Debtors’ Claim Objection, by now questioning the authenticity of a Share Purchase 
Agreement he admittedly signed, but on which he never relied and never even mentioned 
in his Proof of Claim.  

• Alsohaibi has not even argued what possibly could be in an alleged “missing” Share 
Purchase Agreement that would support any claim against Arcapita Bank.   

VII. CONCLUSION – ALSOHAIBI’S RESPONSE IS PART OF A CONTINUING 
PATTERN OF ABUSE OF PROCESS 

When all else fails, Alsohaibi cites to Shari’ah for alleged support; however, Alsohaibi’s 

continuing references to Shari’ah are misplaced.  Cirrus closed out in 2011 and the investments 

Alsohaibi continues to hold in Riffa Views and Bahrain Bay I are not affected by the Debtors’ 

bankruptcy cases or the Plan.  Riffa Views and Bahrain Bay I will continue to conform to the 

principles of Shari’ah following the Effective Date of the Plan just as they did pre-confirmation or 

even pre-petition.    
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Alsohaibi’s most recent citation to Shari’ah in support of a belated objection to venue is 

utterly without merit and not made in good faith.  Similarly, Alsohaibi’s previous objections to the 

Replacement DIP Financing as violating his alleged “reasonable commercial expectations” that 

“Arcapita” would remain Shari’ah compliant are equally specious when his investments in Riffa 

Views and Bahrain Bay I are not affected by the Replacement DIP Financing and the only interest in 

the Arcapita Bank that Alsohaibi seeks to protect is limited to $148.91 as of the Petition Date.         

The Arcapita Debtors, the Committee, the JPLs, and the professionals employed by the estate 

fully respect the principles of Shari’ah and have made every effort to scrupulously comply with 

those principles throughout the case.  No other party in interest, including the Central Bank of 

Bahrain and the National Bank of Bahrain, have objected to any motion on the basis of Shari’ah.  

Undaunted, and unconstrained by citation to any admissible evidence or applicable law, Alsohaibi 

often invokes the moral and religious principles of Shari’ah, not for the purpose of vindicating 

Shari’ah as Alsohaibi so boldly claims, but instead with the goal of being “bought off” with “under 

the table” payments and thereby obtaining personal gain far in excess of any amount to which he is 

truly entitled based on his $148.91 claim against Arcapita Bank.  Alsohaibi’s assertion of inflated 

claims, objection to motions before the Bankruptcy Court that do not truly impact him and the 

pursuit of specious appeals is nothing but extortion cloaked in vague and obscure references to 

Shari’ah.        

Dated: New York, New York 
August 21, 2013 

Respectfully submitted, 
 
 
/s/ Michael A. Rosenthal             

 
 

Michael A. Rosenthal (MR-7006) 
Craig H. Millet (admitted pro hac vice) 
Jeremy L. Graves (admitted pro hac vice) 
GIBSON, DUNN & CRUTCHER LLP 
200 Park Avenue 
New York, New York  10166-0193 
Telephone:  (212) 351-4000 
Facsimile:  (212) 351-4035 
 

 ATTORNEYS FOR THE DEBTORS AND 
DEBTORS IN POSSESSION 
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GIBSON, DUNN & CRUTCHER LLP 
Michael A. Rosenthal (MR-7006) 
Craig H. Millet (admitted pro hac vice)  
200 Park Avenue 
New York, New York 10166-0193 
Telephone: (212) 351-4000 
Facsimile: (212) 351-4035 
 
Attorneys for the Debtors and Debtors in Possession  
 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------------------------------
  
IN RE: 
 
ARCAPITA BANK B.S.C.(c), et al.,  
  
        Debtors. 

 
---------------------------------------------------------------

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
Chapter 11 
 
Case No. 12-11076 (SHL) 
 
Jointly Administered  
 

 
DECLARATION OF AMIN EBRAHIM JAWAD  

IN SUPPORT OF THE DEBTORS’ OBJECTION TO  
PROOF OF CLAIM OF HANI ALSOHAIBI 

 
I, Amin Ebrahim Jawad, hereby declare as follows: 

1. I am an Associate in the Investor Information Management Group of Arcapita 

Bank B.S.C.(c) (“Arcapita Bank”).  I submit this declaration in support of the Debtors’ Second 

Omnibus Objection to Claims (the “Claim Objection”) and in support of the Debtors’ Reply in 

Support of Objection to Proof of Claim of Hani Alsohaibi (the “Reply”).1 

2. In my role as an Associate in the Investor Information Management Group, I am 

one of the people at Arcapita Bank whose responsibilities include maintaining the Debtors’ 

                                                 
 1 Capitalized terms not otherwise defined in this Reply shall have the meanings ascribed to them in the Claim 

Objection and the Reply. 
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records with respect to investments made by customers, investment accounts managed by 

Arcapita Bank and accounts held by Arcapita Bank.  

3. Attached hereto as Exhibit 1 is a true and correct copy of the Statement of 

Account for Hani Alsohaibi (“Alsohaibi”) detailing all activity in Alsohaibi’s deposit account 

since its inception. 

4. Attached hereto as Exhibit 2 is a true and correct copy of Alsohaibi’s Portfolio 

Statement, which reflects his equity investments in non-Debtor entities as of June 30, 2013. 

5. Attached hereto as Exhibit 3 and 4 are true and correct copies of the Share 

Purchase Agreements, signed by Alsohaibi, related to his equity investments in Cirrus Industries, 

Inc.  

6. Attached hereto as Exhibit 5 is a true and correct copy of the Share Purchase 

Agreement, signed by Alsohaibi, related to his equity investment in Bahrain Bay Development 

B.S.C.(c).  

7. Attached hereto as Exhibit 6 is a true and correct copy of the Share Purchase 

Agreement, signed by Alsohaibi, related to his equity investment in Riffa Views B.S.C.(c).  

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury under the laws of the 

United States of America that the foregoing is true and correct. 

 
Executed on this 21st day of August, 2013. 

/s/ Amin Ebrahim Jawad  
Amin Ebrahim Jawad 
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TATEMENT OF CCOUNTAS

001-406010-00002168-000

INVESTOR CONTACTS:

Tel:   +966 2-2322531 
Fax:  +9662-6826351

ACCOUNT NUMBER:

Jeddah 21421
Kingdom of Saudi Arabia

Nueva Andalucia Executive Villas
P.O. Box 801

Currency: U. S. Dollars

As at 18 March 2012

Date       Transaction Debit Credit Balance

Captain Hani Shamsan A. Al-Sohaibi

24/02/2005 Receipt  1,000,000.00  1,000,000.00 CR

24/02/2005 Investment in Cirrus Industries, Inc.   1,000,000.00  0.00 

03/06/2005 Receipt  266,666.66  266,666.66 CR

03/06/2005 Investment in Riffa Views B.S.C.(c)  266,666.66  0.00 

22/12/2005 Receipt  159,575.00  159,575.00 CR

22/12/2005 Investment in Riffa Views B.S.C.(c)  159,575.00  0.00 

22/02/2006 Receipt  400,000.00  400,000.00 CR

22/02/2006 Investment in Bahrain Bay Development B.S.C.(c)  400,000.00  0.00 

12/06/2006 Investment in Riffa Views B.S.C.(c) - Reversed.  266,666.66  266,666.66 CR

12/06/2006 Investment in Riffa Views B.S.C.(c) - Reversed.  159,575.00  426,241.66 CR

12/06/2006 Investment in Riffa Views B.S.C.(c)  426,241.66  0.00 

26/06/2006 4th Investor Conf-Stockholm Air Tkt-Capt Hani Al Sohaibi  4,767.00  4,767.00 CR

30/06/2006 Profit for the month   3.24  4,770.24 CR

31/07/2006 Profit for the month   19.59  4,789.83 CR

31/08/2006 Profit for the month   21.36  4,811.19 CR

30/09/2006 Profit for the month   21.39  4,832.58 CR

12/10/2006 Receipt  300,000.00  304,832.58 CR

12/10/2006 Investment in Cirrus Industries, Inc.   300,000.00  4,832.58 CR

Page 1 of 4

P.O. Box 1406, Manama, Kingdom of Bahrain  Telephone: +973 17 218333 Facsimile: + 973 17 217555  www.arcapita.comARCAPITA BANK B.S.C.(c)
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TATEMENT OF CCOUNTAS

001-406010-00002168-000

INVESTOR CONTACTS:

Tel:   +966 2-2322531 
Fax:  +9662-6826351

ACCOUNT NUMBER:

Jeddah 21421
Kingdom of Saudi Arabia

Nueva Andalucia Executive Villas
P.O. Box 801

Currency: U. S. Dollars

As at 18 March 2012

Date       Transaction Debit Credit Balance

Captain Hani Shamsan A. Al-Sohaibi

31/10/2006 Profit for the month   18.38  4,850.96 CR

30/11/2006 Profit for the month   20.86  4,871.82 CR

31/12/2006 Profit for the month   21.57  4,893.39 CR

31/01/2007 Profit for the month   21.83  4,915.22 CR

28/02/2007 Profit for the month   19.85  4,935.07 CR

31/03/2007 Profit for the month   22.03  4,957.10 CR

05/04/2007 Investment in Cirrus Industries, Inc.  - Reversed.  300,000.00  304,957.10 CR

05/04/2007 Investment in Cirrus Industries, Inc.   300,000.00  4,957.10 CR

30/04/2007 Profit for the month   20.48  4,977.58 CR

24/05/2007 Receipt  13,200.00  18,177.58 CR

31/05/2007 Profit for the month   37.55  18,215.13 CR

27/06/2007 Receipt  6,800.00  25,015.13 CR

30/06/2007 Profit for the month   81.26  25,096.39 CR

01/07/2007 Profit for the period 27/06/2007 to 30/06/2007 for the 
$6,800.00 

 4.04  25,100.43 CR

31/07/2007 Profit for the month   112.64  25,213.07 CR

31/08/2007 Profit for the month   113.51  25,326.58 CR

30/09/2007 Profit for the month   111.94  25,438.52 CR

29/10/2007 Transfer to your account  14,055.68  39,494.20 CR
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TATEMENT OF CCOUNTAS

001-406010-00002168-000

INVESTOR CONTACTS:

Tel:   +966 2-2322531 
Fax:  +9662-6826351

ACCOUNT NUMBER:

Jeddah 21421
Kingdom of Saudi Arabia

Nueva Andalucia Executive Villas
P.O. Box 801

Currency: U. S. Dollars

As at 18 March 2012

Date       Transaction Debit Credit Balance

Captain Hani Shamsan A. Al-Sohaibi

31/10/2007 Profit for the month   99.56  39,593.76 CR

30/11/2007 Profit for the month   167.47  39,761.23 CR

24/12/2007 Return of Capital Bahrain Bay Development B.S.C.(c)  125,719.00  165,480.23 CR

31/12/2007 Profit for the month   290.95  165,771.18 CR

31/01/2008 Profit for the month   641.71  166,412.89 CR

29/02/2008 Profit for the month   501.93  166,914.82 CR

04/03/2008 Payment  166,412.89  501.93 CR

31/03/2008 Profit for the month   49.05  550.98 CR

28/04/2008 Return of Capital Bahrain Bay Development B.S.C.(c)  114,061.42  114,612.40 CR

30/04/2008 Profit for the month   29.63  114,642.03 CR

31/05/2008 Profit for the month   247.91  114,889.94 CR

09/06/2008 Payment  114,889.94  0.00 

19/06/2008 Return of Capital Riffa Views B.S.C.(c)  98,459.04  98,459.04 CR

30/06/2008 Profit for the month   143.51  98,602.55 CR

17/07/2008 Payment  98,602.55  0.00 

31/07/2008 Profit for the month   104.84  104.84 CR

05/07/2011 Cirrus Industries, Inc.  exit proceeds  260,000.00  260,104.84 CR

31/07/2011 Profit for the month   193.90  260,298.74 CR
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TATEMENT OF CCOUNTAS

001-406010-00002168-000

INVESTOR CONTACTS:

Tel:   +966 2-2322531 
Fax:  +9662-6826351

ACCOUNT NUMBER:

Jeddah 21421
Kingdom of Saudi Arabia

Nueva Andalucia Executive Villas
P.O. Box 801

Currency: U. S. Dollars

As at 18 March 2012

Date       Transaction Debit Credit Balance

Captain Hani Shamsan A. Al-Sohaibi

31/08/2011 Profit for the month   222.78  260,521.52 CR

30/09/2011 Profit for the month   222.98  260,744.50 CR

31/10/2011 Profit for the month   223.17  260,967.67 CR

21/11/2011 Payment  260,967.67  0.00 

30/11/2011 Profit for the month   148.91  148.91 CR

*Notes :

Discrepancies, if any, should be notified to the bank in writing within one month from the date of this statement.*

Closing Balance

Please quote reference no. 2168 in all future correspondence. This is your unique customer number which will enable us to process your instructions in
the most efficient manner.

 148.91 CR

* These amounts are unsecured obligations of Arcapita Bank B.S.C.(c)  ("Arcapita") and any payments will be subject to the final outcome of the chapter 
11 proceedings of Arcapita.
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PORTFOLIO TATEMENTS
ACCOUNT NUMBER:2168

INVESTOR CONTACTS:
Tel:   +966 2-2322531 
Fax:  +9662-6826351

For more information, Please contact your Account Executive on +973 17 218333

Portfolio Summary

U. S. Dollars Investments

Real Estate  488,002.18 

Total  488,002.18 

Note:

*

* Please quote reference no. 2168 in all future correspondence.
This is your unique customer number which will enable us to
process your instructions in the most efficient manner.

Discrepancies, if any, should be notified to the bank in writing
within one month from the date of this statement.

As at 30 June 2013

Nueva Andalucia Executive Villas
P.O. Box 801
Jeddah 21421
Kingdom of Saudi Arabia

Captain Hani Shamsan A. Al-Sohaibi

Page 1 of 2
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Licensed as an Islamic wholesale bank by the Central Bank of Bahrain

Debtor in Possession
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PORTFOLIO TATEMENTS

Captain Hani Shamsan A. Al-Sohaibi ACCOUNT NUMBER: 2168

As at 30 June 2013

Investment
No. of 
Shares Cost ValueCurrency

Portfolio by Investment Type

Real Estate

Riffa Views B.S.C.(c)  327,782.62U. S. Dollars 30,018.0000

Bahrain Bay Development B.S.C.(c)  160,219.56U. S. Dollars 11,429.0000

Page 2 of 2
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Debtor in Possession
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Exhibit 3 
 

Cirrus Share Purchase Agreement 1

12-11076-shl    Doc 1451    Filed 08/21/13    Entered 08/21/13 19:49:06    Main Document 
     Pg 42 of 60



12-11076-shl    Doc 1451    Filed 08/21/13    Entered 08/21/13 19:49:06    Main Document 
     Pg 43 of 60



12-11076-shl    Doc 1451    Filed 08/21/13    Entered 08/21/13 19:49:06    Main Document 
     Pg 44 of 60



12-11076-shl    Doc 1451    Filed 08/21/13    Entered 08/21/13 19:49:06    Main Document 
     Pg 45 of 60



12-11076-shl    Doc 1451    Filed 08/21/13    Entered 08/21/13 19:49:06    Main Document 
     Pg 46 of 60



   

Exhibit 4 
 

Cirrus Share Purchase Agreement 2
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Exhibit 5 
 

Bahrain Bay I Share Purchase Agreement
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Exhibit 6 
 

Riffa Views Share Purchase Agreement 
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