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Telephone: (212) 906-1200 

Facsimile: (212) 751-4864 

 

Attorneys for Ernst & Young 

 

UNITED STATES BANKRUPTCY COURT  

SOUTHERN DISTRICT OF NEW YORK 

  

--------------------------------------------------------------------- x  

 

IN RE: 

ARCAPITA BANK B.S.C.(c), et al., 

Debtors. 

:

:

:

:

: 

: 

: 

 

Chapter 11 

 

Case No. 12-11076 (SHL) 

 

Jointly Administered 

--------------------------------------------------------------------- x  

   

ERNST & YOUNG’S APPLICATION PURSUANT TO  

SECTIONS 327(a) AND 328(a) OF THE BANKRUPTCY CODE FOR AN ORDER 

UPDATING THE TERMS OF ITS RETENTION BY THE DEBTORS AS AUDITORS 

With the support of the above-captioned debtors and debtors-in-possession (collectively, 

the “Debtors” and each, a “Debtor”), Ernst & Young (“EY Bahrain”) hereby submits this 

application (the “Application”) for entry of an order, substantially in the form annexed hereto as 

Exhibit A (the “Proposed Order”), pursuant to sections 327(a) and 328(a) of title 11 of the 

United States Code (the “Bankruptcy Code”), updating certain terms of its retention and 

employment as auditors to the Debtors.  In support of this Application, EY Bahrain respectfully 

states as follows: 

BACKGROUND 

1. On March 19, 2012 (the “Petition Date”), each of the Debtors other than Falcon 

Gas Storage Company, Inc. commenced the above-captioned cases (the “Chapter 11 Cases”).  

On April 30, 2012, Falcon Gas Storage Company, Inc. commenced its Chapter 11 Case.  The 
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Debtors are operating their businesses and managing their properties as debtors in possession 

pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. 

2. On June 12, 2012, the Debtors filed the Debtors’ Application Pursuant to Sections 

327(A) and 328(A) of the Bankruptcy Code for an Order Authorizing the Debtors to Retain and 

Employ Ernst & Young as Auditor to the Debtors Nunc Pro Tunc to the Petition Date [Docket 

No. 242] (the “Initial EY Bahrain Retention Application”).  By Order dated July 11, 2012 

[Docket No. 312] (the “Initial EY Bahrain Retention Order”), this Court approved the Initial 

EY Bahrain Retention Application on the terms set forth in the Initial EY Bahrain Retention 

Order. 

3. On July 18, 2012, the Debtors filed the Debtors’ Application Pursuant to Sections 

327(A) and 328(A) of the Bankruptcy Code for an Order Expanding the Scope of Their Retention 

of Ernst & Young as Auditor Nunc Pro Tunc to the Petition Date [Docket No. 328] (the 

“Supplemental EY Bahrain Retention Application”).  By Order dated August 6, 2012 [Docket 

No. 374] (the “Supplemental EY Bahrain Retention Order,” and, together with the EY Bahrain 

Retention Order, the “Retention Orders”), this Court approved the Supplemental EY Bahrain 

Retention Application on the terms set forth in the Supplemental EY Bahrain Retention Order. 

4. Through the Retention Orders, EY Bahrain was retained to provide various audit 

and related services to the Debtors, nunc pro tunc to the Petition Date.  The Retention Orders 

provide that all compensation, reimbursement of expenses and indemnification payable to EY 

Bahrain would be subject to review only pursuant to the standards set forth in section 328(a) of 

the Bankruptcy Code and shall not be subject to the standard of review set forth in section 330 of 

the Bankruptcy Code; provided that the U.S. Trustee retained all rights to respond or object to 

EY Bahrain’s interim and final applications for compensation and reimbursement of expenses on 
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all grounds, including, but not limited to, reasonableness pursuant to section 330 of the 

Bankruptcy Code (including any allegations that EY Bahrain and another professional retained 

by the Debtors and compensated by the estates provided unnecessarily and unreasonably 

duplicative services); and provided further that in the event the U.S. Trustee objects, the Court 

would retain the right to review the interim and final applications of EY Bahrain pursuant to 

section 330 of the Bankruptcy Code.  See Initial EY Bahrain Retention Order at ¶ 4; 

Supplemental EY Bahrain Retention Order at ¶ 4.  The Retention Orders also provided that the 

terms of the engagement letters annexed to the Initial EY Bahrain Retention Application and the 

Supplemental EY Bahrain Retention Application are reasonable terms and conditions of 

employment and were thereby approved.  See Initial EY Bahrain Retention Order at ¶ 3; 

Supplemental EY Bahrain Retention Order at ¶ 3. 

5. Pursuant to the Supplemental EY Bahrain Retention Order, the Debtors were 

authorized to retain and employ EY Bahrain under the terms of a certain engagement letter dated 

as of September 19, 2011 entitled “Arcapita Bank B.S.C. (“the Bank”) and its Subsidiaries (“the 

Group”) Audit and Quarterly Reviews for the Year Ending 30 June 2012” (the “Audit and 

Quarterly Review Engagement Letter”), a copy of which was annexed as the first engagement 

letter in Exhibit B to the Supplemental EY Bahrain Retention Application.  For the convenience 

of the Court and parties-in-interest, a copy of the Audit and Quarterly Review Engagement 

Letter is also annexed as Exhibit B to this Application. 
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6. Paragraph 19 of the Audit and Quarterly Review Engagement Letter (and 

described in Paragraph 16 of the Supplemental EY Bahrain Retention Application) provides that 

EY Bahrain’s estimated fees for its services under that engagement letter would be as follows:
1
 

 Annual and Quarterly Audit Engagement:  BD 277,500 (approximately 

$735,375),
2
 consisting of: 

o Annual audit:  BD 240,000 (approximately $636,000); 

o Three quarterly reviews at BD 12,500 (approximately $33,125) per 

review; and 

o The above does not include the translation of the financial statement 

into Arabic.  If such service is requested, it will be separately billed as 

an additional fee. 

7. Paragraph 19(a) of the Audit and Quarterly Review Engagement Letter states that 

EY Bahrain’s annual audit fee estimate of BD 240,000 may “exceed based on changes to the 

business (e.g., nature of the business or change in business entities) or out-of-scope work.” 

8. Paragraph 21 of the Audit and Quarterly Review Engagement Letter reinforces 

that the fee amounts stated in Paragraph 19 were estimates, and further provides that:
3
 

“Our estimated pricing and schedule of performance are based upon, 

among other things, our preliminary review of the Group’s records and the 

representations Group personnel have made to us and are dependent upon 

the Group’s personnel providing a reasonable level of assistance.  Should 

our assumptions with respect to these matters be incorrect or should the 

condition of records, degree of cooperation, results of our audit 

procedures, or other matters beyond our reasonable control require 

additional commitments by us beyond those upon which our estimates are 

based, we may adjust our fees and planned completion dates,  Fees for any 

special audit-related projects, such as proposed business combinations or 

research and/or consultation on special business or financial issues, will be 

                                                 
1  In addition to these estimated fees, the Audit and Quarterly Review Engagement Letter provides that the 

Debtors would reimburse EY Bahrain for its expenses incurred in connection with its performance of the 

services described therein. 

2 “BD” stands for Bahraini Dinars.  The equivalent U.S. dollar amounts, converted from Bahraini Dinars at 

the rate of BD 1 = $2.65, are set forth in this Application for illustrative purposes only. 

3  See also Supplemental EY Bahrain Retention Application at ¶ 17. 
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billed separately from the fees referred to above and will be the subject of 

other written agreements.” 

9. The fee estimates set forth in the Audit and Quarterly Review Engagement Letter 

were based upon a good-faith estimate that EY Bahrain and the Debtors made on or about 

September 19, 2011 (i.e., six months before the Petition Date) regarding the amount of work that 

ultimately would be required to complete the services.
4
  The Audit and Quarterly Review 

Engagement Letter, therefore, explicitly contemplates an adjustment of EY Bahrain’s actual fees 

if that estimate wound up being incorrect. 

10. For the reasons set forth herein and in the declaration of Essa Al-Jowder (the “Al-

Jowder Declaration”) annexed hereto as Exhibit C, EY Bahrain and the Debtors have agreed to 

increase the fees payable under the Audit and Quarterly Review Engagement Letter by a total of 

BD 220,000 (approximately $583,000).  The purpose of the increased fee was to compensate EY 

Bahrain for significant post-petition work that it was required to perform, which had not been 

contemplated when the Audit and Quarterly Review Engagement Letter was executed six months 

before the Petition Date. 

JURISDICTION AND VENUE 

11. The Court has jurisdiction to consider this Application pursuant to 28 U.S.C. §§ 

157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper before 

this Court pursuant to 28 U.S.C. §§ 1408 and 1409.   

RELIEF REQUESTED 

12. By this Application, EY Bahrain requests entry of an order approving an increase 

of the fees that had been estimated in Paragraph 19 of the Audit and Quarterly Review 

                                                 
4   The fee estimates that were set forth in the Audit and Quarterly Review Engagement Letter were based on, 

among other things, EY Bahrain’s estimate of the number of hours it would need to spend on that 

engagement, and based on the audit risks it believed would be associated with the engagement. 
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Engagement Letter by a total of BD 220,000 (approximately USD $583,000) (the “Updated 

Fee”), as agreed upon by EY Bahrain and the Debtors.
5
   

13. If this Application is approved, EY Bahrain will seek payment of the Updated Fee 

in a fee application. 

BASIS FOR RELIEF REQUESTED 

I. Legal Standards 

14. EY Bahrain hereby respectfully requests Court approval of the Updated Fee 

pursuant to section 328(a) of the Bankruptcy Code.  As the United States Court of Appeals for 

the Fifth Circuit recognized in Donaldson Lufkin & Jenrette Sec. Corp. v. Nat’l Gypsum (In re 

Nat’l Gypsum Co.): 

Prior to 1978 the most able professionals were often unwilling to 

work for bankruptcy estates where their compensation would be 

subject to the uncertainties of what a judge thought the work was 

worth after it had been done.  That uncertainty continues under the 

present § 330 of the Bankruptcy Code, which provides that the 

court award to professional consultants “reasonable compensation” 

based on relevant factors of time and comparable costs, etc.  Under 

present § 328 the professional may avoid that uncertainty by 

obtaining court approval of compensation agreed to with the 

trustee (or debtor or committee). 

123 F.3d 861, 862 (5th Cir. 1997) (internal citations and emphasis omitted). 

15. Section 328(a) of the Bankruptcy Code provides, in part, as follows: 

The trustee, or a committee appointed under section 1102 of this 

title, with the court’s approval, may employ or authorize the 

employment of a professional person under section 327 or 1103 of 

this title, as the case may be, on any reasonable terms and 

conditions of employment, including on a retainer, on an hourly 

basis, on a fixed or percentage fee basis, or on a contingent fee 

basis. … 

                                                 
5   Although the Updated Fee may already be permitted under the terms of the Supplemental EY Retention 

Order, out of an abundance of caution, it hereby seeks specific Court approval of the Updated Fee. 
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See 11 U.S.C. § 328(a).  Thus, section 328(a) of the Bankruptcy Code provides that debtors-in-

possession may retain, subject to bankruptcy court approval, a professional on a fixed-fee basis 

that reflects the nature of the professional’s services and market conditions. 

II. Facts Supporting the Updated Fee 

16. The filing of a chapter 11 case in the United States is an extraordinary event for a 

company based in Bahrain.  Indeed, to date, the Debtors are the only clients of EY Bahrain to 

have been debtors in chapter 11 cases.  The Chapter 11 Cases have added substantial complexity 

to the Debtors’ audit, and caused EY Bahrain’s professionals (including its senior partners and 

executive directors) to spend significantly more time providing services during the Chapter 11 

Cases than in earlier years.  This additional post-petition work has included, without limitation: 

 researching, understanding and analyzing how the Chapter 11 Cases 

affected the Debtors’ financial statements and EY Bahrain’s review of 

those financial statements; 

 addressing and discussing novel and complex issues with other 

professionals within EY Bahrain and other Ernst & Young member firms 

in the Middle East, Europe and Africa; 

 discussing audit-related issues arising out of the Chapter 11 Cases with the 

Debtors’ management and the central bank of Bahrain; and 

 updating audit workpapers.  

17. In addition to the above, the reporting considerations of Debtors’ financial 

statements for the quarters ended December 31, 2011 and March 31, 2012 and the annual 

financial statements for the year ended June 30, 2012 changed significantly compared to similar 

periods in the previous year (and became more complicated) because of post-petition changes in 

investment valuations and post-petition negotiations between the Debtors and their creditors.  

This required EY Bahrain’s professionals (including senior personnel) to spend significantly 

more time in their review of the Debtors’ current financial statements than had been expected 
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when the Audit and Quarterly Review Engagement Letter was executed.  Additionally, the 

Debtors’ post-petition liquidity problems and organizational changes gave rise to various 

accounting issues that required EY Bahrain’s professionals (including senior personnel) to spend 

additional time on research and in meetings with the Debtors’ management.  Moreover, because 

of operational changes in the Debtors’ businesses after the Petition Date, the Debtors’ financial 

statements changed continuously, which required EY Bahrain to spend additional time adjusting 

its working papers.  

18. EY Bahrain incurred approximately 5,574 hours between the Petition Date and 

March 31, 2013 in providing services under the Audit and Quarterly Review Engagement Letter.  

As noted above, the total estimated fee under the Audit and Quarterly Review Engagement 

Letter is BD 277,500 (approximately $735,375).  For purposes of comparison to previous years, 

set forth below are the approximate number of hours EY Bahrain incurred in providing audit and 

audit-related services during the same 12 ½ month period in each of the three years before the 

Petition Date, as well as the total audit fee the Debtors paid to EY Bahrain for each of those 

years. 

Audit for the year ended  Approximate Number of 

Hours Incurred During 12 ½ 

Month Period 

 

Total Audit Fee Paid to EY 

Bahrain 

June 30, 2009 5,101 BD 334,750 

June 30, 2010 3,890 BD 320,000 

June 30, 2011 4,479 BD 282,631 

19. As shown above, although EY Bahrain spent significantly more time since the 

Petition Date in reviewing the Debtors’ current financial statements than it had in similar periods 

in each of the three years before the Petition Date, the estimated aggregate fee in the Audit and 
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Quarterly Review Engagement Letter is less than the audit fees the Debtors paid to EY Bahrain 

for each of those last three years. 

20. Additionally, EY Bahrain incurred approximately 750 additional hours after 

March 31, 2013 in providing services under the Audit and Quarterly Review Engagement Letter.  

Accordingly, EY Bahrain has incurred over 6,300 hours after the Petition Date in providing these 

services.  If the Updated Fee is not approved and paid, then EY Bahrain’s blended hourly rate 

would only be approximately USD $116.73 (i.e., $735,375 / 6,300 hours).  On the other hand, if 

the Updated Fee is approved and paid, then EY Bahrain’s blended hourly rate would increase to 

about USD $209.27 (i.e., $1,318,375 / 6,300 hours). 

21. The additional time that EY Bahrain has been required to spend reviewing the 

Debtors’ current financial statements and the necessary involvement of senior EY Bahrain 

personnel have impacted the profitability of this engagement to EY Bahrain.  To assess the 

profitability of its engagements, in the ordinary course of its practice EY Bahrain calculates 

“recovery rates” for each engagement.
6
  EY Bahrain’s average recovery rate for its audit and 

audit-related work for the Debtors during the three years before the Petition Date was 

                                                 
6   EY Bahrain maintains hourly time records to assess the profitability on an engagement.  Each EY Bahrain 

professional is assigned a charge out rate, based on his or her position at the firm. EY Bahrain calculates 

the revenue booked on a particular engagement based on the hourly time records and the charge out rates. 

The actual fee earned on the engagement is then compared to the revenue booked, and a recovery rate is 

calculated.  This recovery rate is used to determine profitability on an engagement.  The recovery rate is 

calculated as: 

A = Hourly rate of an employee   

B = Number of hours 

C = Fee on the engagement 

 

Recovery rate = C / (A*B). 
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approximately 60%.  In contrast, if EY Bahrain does not receive the Updated Fee, its recovery 

rate for its work for the Debtors after the Petition Date would only be 38%.
7
 

22. Finally, EY Bahrain notes that in each of the three years before the Petition Date, 

the Debtors had agreed to pay EY Bahrain additional fees (ranging from about BD 42,000 to 

about BD 95,000 of additional fees each year) beyond the fees that were stated in the audit 

engagement letters for those three years.  The Debtors paid these additional fees to compensate 

EY Bahrain for time it ultimately had to spend on the engagements (including time spent by EY 

Bahrain’s valuation experts with respect to the audits) in excess of what had been expected when 

the audit engagement letters were executed.  Accordingly, the negotiation and payment of the 

Updated Fee this year is a continuation of a practice that had been employed by EY Bahrain and 

the Debtors before the Petition Date. 

23. In light of the foregoing, EY Bahrain believes that the Updated Fee is fair and 

reasonable. 

NOTICE 

24. Notice of filing of this Application will be provided to the Master Service List in 

accordance with the Court’s Order (A) Waiving the Requirement that Each Debtor File a List of 

Creditors and Equity Security Holders and Authorizing Maintenance of Consolidated List of 

Creditors in Lieu of a Matrix; (B) Authorizing Filing of a Consolidated List of Top 50 Unsecured 

Creditors; and (C) Approving Case Management Procedures [Docket No. 21].  Because of the 

nature of the relief requested herein, EY Bahrain submits that no other or further notice is 

required.  EY Bahrain understands that a copy of the Application will also be available on the 

                                                 
7   If the Updated Fee is approved and paid, EY Bahrain’s recovery rate would be approximately 59.8%. 
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website of the Debtors’ notice and claims agent, The Garden City Group, Inc., at 

www.gcginc.com/cases/arcapita. 

NO PRIOR REQUEST 

25. No prior application for the relief requested herein has been made to this or any 

other court. 

WHEREFORE, EY Bahrain respectfully requests that the Court enter the Proposed 

Order annexed hereto as Exhibit A, and grant EY Bahrain such other and further relief as the 

Court may deem just and proper. 

Dated: New York, New York 

July 3, 2013 

 

 

 

/s/ Michael J. Riela  

 Michael J. Riela  

LATHAM & WATKINS LLP 

885 Third Avenue 

New York, New York  10022 

Telephone:  (212) 906-1200 

Facsimile:  (212) 751-4864 

 Attorneys for Ernst & Young 
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EXHIBIT A 

Proposed Order 

12-11076-shl    Doc 1322-1    Filed 07/03/13    Entered 07/03/13 10:56:05    Exhibit  A
 -- Proposed Order    Pg 1 of 4



 

1 

 

 

UNITED STATES BANKRUPTCY COURT  

SOUTHERN DISTRICT OF NEW YORK 

  

--------------------------------------------------------------------- x  

 

IN RE: 

ARCAPITA BANK B.S.C.(c), et al., 

Debtors. 

:

:

: 

:

:

: 

: 

 

Chapter 11 Case 

 

Case No. 12-11076 (SHL) 

 

Jointly Administered 

--------------------------------------------------------------------- x  

   

ORDER GRANTING ERNST & YOUNG’S APPLICATION FOR AN ORDER 

UPDATING THE TERMS OF ITS RETENTION BY THE DEBTORS AS AUDITORS 

Upon consideration of the application (the “Application”)
1
 of Ernst & Young (“EY 

Bahrain”) for an order pursuant to sections 327(a) and 328(a) of title 11 of the United States 

Code (the ”Bankruptcy Code”), authorizing the debtors and debtors-in-possession in the above-

captioned cases (collectively, the “Debtors” and each, a “Debtor”) to update the terms of their 

retention and employment of EY Bahrain as auditors; and upon the Declaration of Essa Al-

Jowder in support thereof; and the Court having found that it has jurisdiction to consider this 

Application pursuant to 28 U.S.C. §§ 157 and 1334; and the Court having found that venue of 

this proceeding and the Application in this district is proper pursuant to 28 U.S.C. §§ 1408 and 

1409; and the Court having found that notice of the Application and the opportunity for a hearing 

on the Application was appropriate under the circumstances; and it appearing that no other or 

further notice need be provided; and the Court having reviewed the Application and having 

considered the statements in support of the relief requested therein at a hearing before the Court 

(the “Hearing”); and the Court having determined that the legal and factual bases set forth in the 

Application and at the Hearing establish just cause for the relief granted herein; and it appearing 

                                                 
 1 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Application. 
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that the relief requested by this Application is in the best interests of the Debtors, their estates, 

their creditors, and other parties in interest; and upon all of the proceedings had before the Court; 

and after due deliberation and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED: 

1. The Application is granted as set forth herein. 

2. The Updated Fee (comprising an increase in the amount of 220,000 Bahraini 

Dinars (approximately USD $583,000))
2
 is hereby approved pursuant to sections 327(a) and 

328(a) of the Bankruptcy Code.  EY Bahrain will seek payment of the Updated Fee through a fee 

application. 

3. The Updated Fee shall be subject to review only pursuant to the standards set 

forth in section 328(a) of the Bankruptcy Code and shall not be subject to the standard of review 

set forth in section 330 of the Bankruptcy Code; provided, however, the U.S. Trustee shall retain 

all rights to respond or object to EY Bahrain’s interim and final applications for compensation 

(including any application requesting payment of the Updated Fee) and reimbursement of 

expenses on all grounds, including, but not limited to, reasonableness pursuant to section 330 of 

the Bankruptcy Code (including any allegations that EY Bahrain and another professional 

retained by the Debtors and compensated by the estates provided unnecessarily and unreasonably 

duplicative services); provided further, that in the event the U.S. Trustee objects, the Court 

retains the right to review the interim and final applications of EY Bahrain pursuant to section 

330 of the Bankruptcy Code. 

                                                 
2 “BD” stands for Bahraini Dinars.  The equivalent U.S. dollar amounts, converted from Bahraini Dinars at 

the rate of BD 1 = $2.65, are set forth herein for illustrative purposes only. 
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4. Except as otherwise provided in this Order, the provisions of (a) this Court’s July 

11, 2012 Order Pursuant to Sections 327(a) and 328 of the Bankruptcy Code Authorizing 

Debtors to Retain and Employ Ernst & Young as Auditor to the Debtors Nunc Pro Tunc to the 

Petition Date [Docket No. 312] and (b) this Court’s August 6, 2012 Order Expanding the Scope 

of the Debtors’ Retention of Ernst & Young as Auditor Nunc Pro Tunc to the Petition Date 

[Docket No. 374] shall remain in full force and effect. 

5. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry. 

6. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted pursuant to this Order. 

 

Dated:  ___________, 2013 

New York, New York 

   

THE HONORABLE SEAN H. LANE 

UNITED STATES BANKRUPTCY JUDGE 
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EXHIBIT B 

Audit and Quarterly Review Engagement Letter 
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LATHAM & WATKINS LLP 

Michael J. Riela 

885 Third Avenue 

New York, New York 10022-4834 

Telephone: (212) 906-1200 

Facsimile: (212) 751-4864 

 

Attorneys for Ernst & Young 

 

UNITED STATES BANKRUPTCY COURT  

SOUTHERN DISTRICT OF NEW YORK 

  

--------------------------------------------------------------------- x  

 

IN RE: 

ARCAPITA BANK B.S.C.(c), et al., 

Debtors. 

:

:

:

:

: 

: 

: 

 

Chapter 11 

 

Case No. 12-11076 (SHL) 

 

Jointly Administered 

--------------------------------------------------------------------- x  

   

DECLARATION OF ESSA AL-JOWDER IN SUPPORT OF  

ERNST & YOUNG’S APPLICATION PURSUANT TO  

SECTIONS 327(a) AND 328(a) OF THE BANKRUPTCY CODE FOR AN ORDER 

UPDATING THE TERMS OF ITS RETENTION BY THE DEBTORS AS AUDITORS 

I, Essa Al-Jowder, hereby declare as follows: 

1. I am a partner of Ernst & Young (“EY Bahrain”), which has an office at Bahrain 

Commercial Complex 14th Floor, P.O. Box 140, Manama, Kingdom of Bahrain.  I am 

authorized to execute this Declaration on behalf of EY Bahrain. 

2. This Declaration is being submitted in connection with Ernst & Young’s 

Application Pursuant to Sections 327(A) and 328(A) of the Bankruptcy Code for an Order 

Updating the Terms of its Retention by the Debtors as Auditors (the “Application”), which is 

being filed concurrently herewith.  Capitalized terms used but not defined herein have the 

meanings given to them in the Application. 
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3. The facts set forth in this Declaration are based upon my personal knowledge, 

upon information and belief, or upon client matter records kept in the ordinary course of business 

that were reviewed by me or other employees of EY Bahrain or its affiliates under my general 

supervision and direction. 

4. The Debtors were authorized to retain and employ EY Bahrain under the terms of 

a certain engagement letter dated as of September 19, 2011 entitled “Arcapita Bank B.S.C. (“the 

Bank”) and its Subsidiaries (“the Group”) Audit and Quarterly Reviews for the Year Ending 30 

June 2012” (the “Audit and Quarterly Review Engagement Letter”), a copy of which was 

annexed as the first engagement letter in Exhibit B to the Supplemental EY Bahrain Retention 

Application. 

5. The fee estimates set forth in the Audit and Quarterly Review Engagement Letter 

were based upon a good-faith estimate that EY Bahrain made on or about September 19, 2011 

(i.e., six months before the Petition Date) regarding the amount of work that ultimately would be 

required to complete the services.
1
  The Audit and Quarterly Review Engagement Letter, 

therefore, explicitly contemplates an adjustment of EY Bahrain’s actual fees if that estimate 

wound up being incorrect. 

6. EY Bahrain and the Debtors have agreed to increase the fees payable under the 

Audit and Quarterly Review Engagement Letter by a total of BD 220,000 (approximately USD 

$583,000) (the “Updated Fee”).  The purpose of the Updated Fee is to compensate EY Bahrain 

for significant post-petition work that it was required to perform, which had not been 

                                                 
1  The fee estimates that were set forth in the Audit and Quarterly Review Engagement Letter were based on, among 

other things, EY Bahrain’s estimate of the number of hours it would need to spend on that engagement, and based 

on the audit risks it believed would be associated with the engagement. 
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contemplated when the Audit and Quarterly Review Engagement Letter was executed six months 

before the Petition Date. 

7. The filing of a chapter 11 case in the United States is an extraordinary event for a 

company based in Bahrain.  Indeed, I understand that to date, the Debtors are the only clients of 

EY Bahrain to have been debtors in chapter 11 cases.  The Chapter 11 Cases have added 

substantial complexity to the Debtors’ audit, and caused EY Bahrain’s professionals (including 

its senior partners and executive directors) to spend significantly more time providing services 

during the Chapter 11 Cases than in earlier years.  This additional post-petition work has 

included, without limitation: 

 researching, understanding and analyzing how the Chapter 11 Cases 

affected the Debtors’ financial statements and EY Bahrain’s review of 

those financial statements; 

 addressing and discussing novel and complex issues with other 

professionals within EY Bahrain and other Ernst & Young member firms 

in the Middle East, Europe and Africa; 

 discussing audit-related issues arising out of the Chapter 11 Cases with the 

Debtors’ management and the central bank of Bahrain; and 

 updating audit workpapers.  

8. In addition to the above, the reporting considerations of Debtors’ financial 

statements for the quarters ended December 31, 2011 and March 31, 2012 and the annual 

financial statements for the year ended June 30, 2012 changed significantly compared to similar 

periods in the previous year (and became more complicated) because of post-petition changes in 

investment valuations and post-petition negotiations between the Debtors and their creditors.  

This required EY Bahrain’s professionals (including senior personnel) to spend significantly 

more time in their review of the Debtors’ current financial statements than had been expected 

when the Audit and Quarterly Review Engagement Letter was executed.  Additionally, the 
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Debtors’ post-petition liquidity problems and organizational changes gave rise to various 

accounting issues that required EY Bahrain’s professionals (including senior personnel) to spend 

additional time on research and in meetings with the Debtors’ management.  Moreover, because 

of operational changes in the Debtors’ businesses after the Petition Date, the Debtors’ financial 

statements changed continuously, which required EY Bahrain to spend additional time adjusting 

its working papers.  

9. EY Bahrain incurred approximately 5,574 hours between the Petition Date and 

March 31, 2013 in providing services under the Audit and Quarterly Review Engagement Letter.  

As noted above, the total estimated fee under the Audit and Quarterly Review Engagement 

Letter is BD 277,500 (approximately $735,375).  For purposes of comparison to previous years, 

set forth below are the approximate number of hours EY Bahrain incurred in providing audit and 

audit-related services during the same 12 ½ month period in each of the three years before the 

Petition Date, as well as the total audit fee the Debtors paid to EY Bahrain for each of those 

years. 

Audit for the year ended  Approximate Number of 

Hours Incurred During 12 ½ 

Month Period 

 

Total Audit Fee Paid to EY 

Bahrain 

June 30, 2009 5,101 BD 334,750 

June 30, 2010 3,890 BD 320,000 

June 30, 2011 4,479 BD 282,631 

10. As shown above, although EY Bahrain spent significantly more time since the 

Petition Date in reviewing the Debtors’ current financial statements than it had in similar periods 

in each of the three years before the Petition Date, the estimated aggregate fee in the Audit and 
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Quarterly Review Engagement Letter is less than the audit fees the Debtors paid to EY Bahrain 

for each of those last three years. 

11. Additionally, EY Bahrain incurred approximately 750 additional hours after 

March 31, 2013 in providing services under the Audit and Quarterly Review Engagement Letter.  

Accordingly, EY Bahrain has incurred over 6,300 hours after the Petition Date in providing these 

services. 

12. The additional time that EY Bahrain has been required to spend reviewing the 

Debtors’ current financial statements and the necessary involvement of senior EY Bahrain 

personnel have impacted the profitability of this engagement to EY Bahrain.  To assess the 

profitability of its engagements, in the ordinary course of its practice EY Bahrain calculates 

“recovery rates” for each engagement.
2
  EY Bahrain’s average recovery rate for its audit and 

audit-related work for the Debtors during the three years before the Petition Date was 

approximately 60%.  In contrast, if EY Bahrain does not receive the Updated Fee, its recovery 

rate for its work for the Debtors after the Petition Date would only be 38%.
3
 

13. Finally, in each of the three years before the Petition Date, the Debtors had agreed 

to pay EY Bahrain additional fees (ranging from about BD 42,000 to about BD 95,000 of 

additional fees each year) beyond the fees that were stated in the audit engagement letters for 

                                                 
2  EY Bahrain maintains hourly time records to assess the profitability on an engagement.  Each EY Bahrain 

professional is assigned a charge out rate, based on his or her position at the firm. EY Bahrain calculates the revenue 

booked on a particular engagement based on the hourly time records and the charge out rates. The actual fee earned 

on the engagement is then compared to the revenue booked, and a recovery rate is calculated.  This recovery rate is 

used to determine profitability on an engagement.  The recovery rate is calculated as: 

A = Hourly rate of an employee   

B = Number of hours 

C = Fee on the engagement 

 

Recovery rate = C / (A*B). 

 

3  If the Updated Fee is approved and paid, EY Bahrain’s recovery rate would be approximately 59.8%. 
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those three years.  The Debtors paid these additional fees to compensate EY Bahrain for time it 

ultimately had to spend on the engagements (including time spent by EY Bahrain’s valuation 

experts with respect to the audits) in excess of what had been expected when the audit 

engagement letters were executed.  Accordingly, the negotiation and payment of the Updated 

Fee this year is a continuation of a practice that had been employed by EY Bahrain and the 

Debtors before the Petition Date. 

14. In light of the foregoing, I believe that the Updated Fee is fair and reasonable. 

15. If the Application is approved, EY Bahrain will seek payment of the Updated Fee 

in a fee application. 

 

[Remainder of page intentionally left blank.] 
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