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1 
 

PRELIMINARY STATEMENT 

1. Arcapita Bank is a Shari’ah-compliant investment bank based in the Kingdom of 

Bahrain.  The decision to file the Chapter 11 Cases (and the related Provisional Liquidation 

proceeding for Arcapita Investment Holdings Limited filed in the Cayman Islands) required a 

great deal of trust in the ability of the Debtors to utilize the Bankruptcy Code and the jurisdiction 

of this Court to facilitate the resolution of a complicated multinational legal and business 

structure involving financial instruments that have very infrequently been addressed by U.S. 

bankruptcy courts.  That trust has not been misplaced. 

2. More than 1,200 Creditors holding in excess of $2.7 billion in Claims have voted 

to accept the Plan.1 These Creditors hold more than 97% in amount (99% in number) of the 

Claims that voted with respect to the Arcapita Bank Plan and 100% (in both number and amount) 

of the Claims that voted with respect to the AIHL Plan.  The Plan is expressly supported by the 

Creditors’ Committee, the Joint Provisional Liquidators of AIHL, and the Ad Hoc Group of 

AIHL Creditors.  Further, the Plan’s provisions related to AIHL have already been approved by 

the Grand Court of the Cayman Islands.   

3.  The Plan is the product of months of negotiations with key Creditor 

constituencies, represents the best possible outcome in these Chapter 11 Cases, and is essentially 

unopposed.  No Creditors filed an outright objection to the Plan, a mere four Creditors filed 

“Limited Objections” to the Plan, and two Creditors filed a “Reservation of Rights” with respect 

                                                 

 1 References to the “Plan” are references to the Debtors’ Second Amended Joint Plan of Reorganization of 
Arcapita Bank B.S.C.(c) and Related Debtors Under Chapter 11 of the Bankruptcy Code [Docket No. 1036], as 
the same may be amended, modified, and/or supplemented prior to the Confirmation Hearing.  Capitalized 
terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the Plan. 
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2 
   

to the Plan.  Only ten Creditors even voted to reject the Plan.  All of the opposition to the Plan 

has either been resolved or should be overruled on the merits.  In addition, and as explained in 

detail below, the Plan satisfies the requirements for confirmation set forth in section 1129 of 

title 11 of the United States Code.  Accordingly, the Debtors, with the support of Creditors’ 

Committee, the Joint Provisional Liquidators of AIHL and the Ad Hoc Group of AIHL 

Creditors, submit that the Plan should be confirmed. 

I.   BACKGROUND 

A. General Background of the Chapter 11 Cases 

4. On March 19, 2012 (the “Petition Date”), Arcapita Bank B.S.C.(c) (“Arcapita 

Bank”) and five of its affiliates2 commenced cases under chapter 11 of the Bankruptcy Code.  

On April 30, 2012, Falcon Gas Storage Co., Inc. (“Falcon”) commenced a case under chapter 11 

of the Bankruptcy Code.  The Debtors are operating their businesses and managing their 

properties as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy 

Code. 

5. On April 5, 2012, the United States Trustee for Region 2 appointed the Official 

Committee of Unsecured Creditors in the Chapter 11 Cases (the “Committee”) [Docket. No. 60] 

pursuant to sections 1102(a) and (b) of the Bankruptcy Code. 

6. The Debtors respectfully refer the Court to (i) the Plan; (ii) the Disclosure 

Statement; (iii) the Declaration of Henry A. Thompson in Support of the Debtors’ Chapter 11 

Petitions and First Day Motions and in Accordance with Local Rule 1007-2 [Docket. No. 6] (the 

                                                 

 2 The other Debtor affiliates are Arcapita Investment Holdings Limited (“AIHL”), AEID II Holdings Limited 
(“AEID II”), RailInvest Holdings Limited (“RailInvest”), WindTurbine Holdings Limited (“WindTurbine”), 
and Arcapita LT Holdings Limited (“ALTHL”). 
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“Thompson Declaration”); (iv) the Declaration of Henry Thompson in Support of Confirmation 

of the Debtors’ Second Amended Joint Plan of Reorganization Under Chapter 11 of the 

Bankruptcy Code (the “Thompson Declaration”), filed contemporaneously herewith; (v) the 

Declaration of Matthew Kvarda in Support of Confirmation of the Debtors’ Second Amended 

Joint Plan of Reorganization Under Chapter 11 of the Bankruptcy Code (the “Kvarda 

Declaration”), filed contemporaneously herewith; (vi) the Declaration of Bernard Douton in 

Support of Confirmation of the Debtors’ Second Amended Joint Plan of Reorganization Under 

Chapter 11 of the Bankruptcy Code (the “Douton Declaration”), filed contemporaneously 

herewith; (vii) the Amended Declaration of Jeffrey S. Stein of the Garden City Group, Inc. 

Certifying the Methodology for the Tabulation of Votes on and Results of Voting With Respect to 

the Debtors’ Second Amended Joint Plan of Reorganization Under Chapter 11 of the Bankruptcy 

Code [Docket No. 1193] (the “GCG Tabulation Declaration”); (viii) the Declaration of Jeffrey 

S. Stein of the Garden City Group, Inc. Certifying the Tabulation of Shareholder 

Acknowledgment and Assignments Pursuant to the Second Amended Joint Plan of 

Reorganization Under Chapter 11 of the Bankruptcy Code; and (ix) the entire record of the 

Chapter 11 Cases for an overview of the Debtors and all other relevant facts that may bear on 

confirmation of the Plan. 

B. Overview of the Plan 

7. The Plan constitutes a separate chapter 11 Subplan for each of the Debtors.  Each 

Debtor’s separate chapter 11 Subplan is designated by a letter (from (a) to (g)).  The Plan 

represents a compromise and settlement of various significant Claims against the Debtors and 

resolves complex intercompany issues among the Debtors, the Debtors’ portfolio companies and 
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third-party investors.  The Plan provides for the orderly sale of the Debtors’ investments at a 

time and price that maximizes recoveries for Claimants and third-party investors, and it 

establishes an orderly process through which Distributions can be made.  An overview of the 

Plan’s implementation provisions can be found on pages 123 through 128 of the Disclosure 

Statement. 

C. Solicitation of the Plan 

8. On February 8, 2013, the Debtors filed a motion to approve their solicitation 

procedures [Docket No. 828] (the “Solicitation Procedures Motion”).  By an order entered 

April 26, 2013 [Docket No. 1045] (the “Disclosure Statement Approval Order”), the Court 

approved the Disclosure Statement and solicitation procedures with respect to voting on the Plan. 

9. As required by the Disclosure Statement Approval Order, on or before May 2, 

2013, the Debtors, through their noticing and claims agent, GCG, Inc. (“GCG”), timely mailed to 

Holders of Claims and Interests entitled to vote on the Plan, a Solicitation Package containing 

(a) written notice of (i) the Court’s approval of the Disclosure Statement, (ii) the deadline for 

voting on the Plan, (iii) the date of the hearing to consider Confirmation of the Plan (the 

“Confirmation Hearing”), and (iv) the deadline and procedures for filing objections to the 

Confirmation of the Plan; (b) the Plan (either by paper copy or in “pdf” format on a CD-ROM); 

(c) the Disclosure Statement (either by paper copy or in “pdf” format on a CD-ROM), including all 

exhibits thereto; (d) the appropriate Ballot, along with Ballot Instructions and a return envelope; 

and (e) a statement in support of the Plan issued by the Committee.  See Docket No. 1076.  In 

addition, GCG timely mailed to Holders of Interests in Class 9(a) (i) a copy of the Confirmation 

Hearing Notice, (ii) the Notice to Holders of Equity Interests in Arcapita Bank B.S.C.(c), (iii) the 
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Notice of Non-voting Status, and (iv) a Customized Shareholder Acknowledgment and 

Assignment (“SAA”).  See id.  In addition, notice of the Confirmation Hearing was published in 

(i) The Wall Street Journal (Global Edition) on May 6, 2013 (see Docket No. 1136) and (ii) The 

Financial Times, on May 6, 2013 (see Docket No. 1135).   

10. Pursuant to the Disclosure Statement Approval Order, Ballots were required to be 

submitted to GCG no later than 12:00 p.m., prevailing U.S. Eastern Time, on May 30, 2013 (the 

“Voting Deadline”). 

D. Ballot Tabulation 

11. The Plan has been accepted by the overwhelming majority of Holders that voted 

in the Impaired Classes, and each such Class, with the technical exception of Classes 8(a) and 

8(g) discussed below, is an accepting Class under the provisions of section 1126 of the 

Bankruptcy Code.  The only significant rejecting votes, which aggregate to $50 million, were 

both submitted by Tide (as defined below).  While the Debtors agreed that the Tide Claims 

would be temporarily allowed for voting purposes only at $50 million in Classes 8(a) and 8(g), 

as the Court well knows, the Debtors believe that the Tide Claims actually have a value of $0 

and are properly classified in Classes 10(a) and 10(g) in any event.  See Debtors’ Memorandum 

of Law in Support of Subordination of the Tide Claims Pursuant to the Confirmation of the 

Second Amended Joint Plan of Reorganization Under Chapter 11 of the Bankruptcy Code 

[Docket No. 1108].  Because the Tide Claims were temporarily allowed for voting purposes in 

the amount of $50 million in Class 8(a), the Class formally rejected the Plan even though all of 

the 63 other Creditors in Class 8(a) that voted on the Plan voted in favor of the Plan.  These 

Creditors hold more than $59 million in Class 8(a) Subordinated Claims.  If the Tide Claims are 
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properly classified in Classes 10(a) and 10(g) and/or finally allowed at $0 (or, in the case of 

Class 8(a), any amount less than approximately $29 million), each Class of Claims and Interests 

that was entitled to vote on the Plan would have overwhelmingly voted to accept the Plan.3  

Even if Tide’s Claims are included in Classes 8(a) and 8(g) (causing those Classes to reject the 

Plan), the Plan can still be confirmed for the reasons set forth in Section II.P, below.  The 

detailed voting results are as follows:   

 

 

                                                 

 3 No other Holders of Claims in Classes 7(g) (which the Debtors believe is a null set) or 8(g) voted on the Plan.  
These Classes should be deemed to be accepting Classes for the reasons set forth in Section II.I, below. 

 4 Tide was given two claims for voting purposes, each in the amount of $25,000,000. 

Arcapita Bank B.S.C.(c) – Subclass “a” 

Class 

Accepting Rejecting 

Ballot 
Count 

% Ballot 
Count Dollar Amount 

% 
Dollar 

Amount 
Ballot 
Count 

% Ballot 
Count Dollar Amount 

% Dollar 
Amount 

2 1 100% $96,690,971.25 100% 0 0.00% $0.00 0.00% 

4 31 100% $772,695,491.71 100% 0 0.00% $0.00 0.00% 

5 590 98.50% $1,027,775,896.69 99.08% 9 1.50% $9,538,903.79 0.92% 

6 475 100% $15,504,443.93 100% 0 0.00% $0.00 0.00% 

7 99 100% $733,398,224.29 100% 0 0.00% $0.00 0.00% 

8 63 96.92% $59,237,178.00 54.23% 24 3.08% $50,000,000.00 45.77% 

Arcapita Investment Holdings Limited – Subclass “b” 

Class 

Accepting Rejecting 
Ballot 
Count 

% Ballot 
Count Dollar Amount 

% Dollar
Amount 

Ballot 
Count 

% Ballot 
Count Dollar Amount 

% Dollar 
Amount 

2 1 100% $96,690,971.25 100% 0 0.00% $0.00 0.00% 

4 31 100% $772,695,491.71 100% 0 0.00% $0.00 0.00% 

5 2 100% $3,237.29 100% 0 0.00% $0.00 0.00% 

7 2 100% $456,136,372.72 100% 0 0.00% $0.00 0.00% 
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Arcapita LT Holdings Limited – Subclass “c” 

Class 

Accepting Rejecting 
Ballot 
Count 

% Ballot 
Count Dollar Amount 

% Dollar
Amount 

Ballot 
Count 

% Ballot 
Count Dollar Amount 

% Dollar 
Amount 

2 1 100% $96,690,971.25 100% 0 0.00% $0.00 0.00% 

WindTurbine Holdings Limited – Subclass “d” 

Class 

Accepting Rejecting 
Ballot 
Count 

% Ballot 
Count Dollar Amount 

% Dollar
Amount 

Ballot 
Count 

% Ballot 
Count Dollar Amount 

% Dollar 
Amount 

2 1 100% $96,690,971.25 100% 0 0.00% $0.00 0.00% 

AEID II Holdings Limited – Subclass “e” 

Class 

Accepting Rejecting 
Ballot 
Count 

% Ballot 
Count Dollar Amount 

% Dollar 
Amount 

Ballot 
Count 

% Ballot 
Count Dollar Amount 

% Dollar 
Amount 

2 1 100% $96,690,971.25 100% 0 0.00% $0.00 0.00% 

Railinvest Holdings Limited – Subclass “f” 

Class 

Accepting Rejecting 
Ballot 
Count 

% Ballot 
Count Dollar Amount 

% Dollar
Amount 

Ballot 
Count 

% Ballot 
Count Dollar Amount 

% Dollar 
Amount 

2 1 100% $96,690,971.25 100% 0 0.00% $0.00 0.00% 

Falcon Gas Storage Company, Inc. – Subclass “g” 

Class 

Accepting Rejecting 
Ballot 
Count 

% Ballot 
Count Dollar Amount 

% Dollar 
Amount 

Ballot 
Count 

% Ballot 
Count Dollar Amount 

% Dollar 
Amount 

5 18 100% $8,592,278.37 100% 0 0.00% $0.00 0.00% 

7 0 0.00% $0.00 0.00% 0 0.00% $0.00 0.00% 

8 0 0.00% $0.00 0.00% 2 100% $50,000,000.00 100% 
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  Falcon Gas Storage Company, Inc. – Subclass “g” 

 
 
 

Class 

Accepting Rejecting 

Number of Shares Voted/ Percentage of 
Number of Shares Voted 

Number of Shares Voted/ Percentage of Number of 
Shares Voted 

9 5,184,113 / 100% 0 / 0.00% 

 

E. Cayman Proceeding 

12. Subsequent to the commencement of these Chapter 11 Cases, Debtor AIHL issued 

a summons seeking ancillary relief from the Grand Court of the Cayman Islands with a view to 

facilitating these Chapter 11 Cases (the “Cayman Proceeding”).  As part of the Cayman 

Proceeding, joint provisional liquidators (the “JPLs”) were appointed and have participated 

throughout the Chapter 11 Cases.  Pursuant to an order entered on May 31, 2013, the Grand 

Court of the Cayman Islands authorized the Plan insofar as it relates to the Cayman Proceeding, 

thereby demonstrating the Grand Court’s recognition of the Plan and acknowledgment of the 

significant cooperation between the Grand Court and this Court related to AIHL, and satisfying 

one of the key conditions precedent to the Effective Date of the Plan.  See Docket No. 1198. 

F. Plan Supplement 

13. On June 3, 2013, the Debtors filed a Notice of Filing of Plan Supplement 

Documents [Docket No. 1195], which consists of substantially final drafts of many of the 

documents required to implement the Plan, and the Debtors anticipate filing additional Plan 

Supplement Documents prior to the Confirmation Hearing.   

14. Because of the breadth and complexity of the Debtors’ businesses and Chapter 11 

Cases, the final versions of all implementing documents will not be available until sometime 
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after June 12th; however, the Court and the Debtors’ stakeholders can take comfort that each of 

these documents is the subject of intense scrutiny and negotiations by the Committee, the 

Debtors, and any other counterparty to such document, with the advice of their respective legal 

and financial professionals. 

II.   THE PLAN SHOULD BE CONFIRMED  

15. As the Plan proponents, the Debtors bear the burden of proof on all elements 

necessary for Confirmation of the Plan.  JPMorgan Chase Bank, N.A. v. Charter Commc’ns 

Operating, LLC (In re Charter Commc’ns), 419 B.R. 221, 243-44 (Bankr. S.D.N.Y. 2009) 

(citing Heartland Fed. Savs. & Loan, Ass’n v. Briscoe Enters. (In re Briscoe Enters.), 994 F.2d 

1160, 1165 (5th Cir. 1993)).  To satisfy this burden, the Debtors need only show by a 

preponderance of the evidence that the Plan complies with the applicable provisions of the 

Bankruptcy Code.  See id.; In re Quigley Co., Inc., 437 B.R. 102, 125 (Bankr. S.D.N.Y. 2010) 

(“The proponent of confirmation bears the burden of proof by a preponderance of the 

evidence.”). 

16. Section 1129(a) of the Bankruptcy Code provides that a court shall confirm a 

chapter 11 plan if all of the requirements of sections 1129(a)(1) through (a)(13) of the 

Bankruptcy Code are satisfied.  Here, the Plan should be confirmed because the Debtors have 

satisfied (or will satisfy, at the Confirmation Hearing) the requirements of section 1129(a) of the 

Bankruptcy Code.   

A. The Plan Complies with Applicable Provisions of the Bankruptcy Code as Required 
by Section 1129(a)(1) 

17. Section 1129(a)(1) of the Bankruptcy Code requires that a plan comply with the 

“applicable provisions” of the Bankruptcy Code.  11 U.S.C. § 1129(a)(1).  In determining 
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whether the Plan complies with section 1129(a)(1), the Court must consider section 1123(a) of 

the Bankruptcy Code, which sets forth certain elements that a plan must contain, and section 

1122 of the Bankruptcy Code, which governs the classification of claims.  See H.R. Rep. No. 95-

595, at 412 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6368; In re Toy & Sports Warehouse, 

Inc., 37 B.R. 141, 149 (Bankr. S.D.N.Y. 1984). 

1. The Plan Designates Classes of Claims and Interests and Such Classification 
Is Proper (Sections 1122 and 1123(a)(1)) 

18. Section 1123(a)(1) of the Bankruptcy Code requires that a plan classify all claims 

(with the exception of certain administrative and priority claims) and all interests, and that such 

classification comply with section 1122 of the Bankruptcy Code.  With the exception of 

Administrative Expense Claims, Professional Compensation Claims, DIP Facility Claims, and 

Priority Tax Claims against all applicable Debtors, which are not required to be classified, 

Article III of the Plan designates Classes of Claims and Interests. 

19. “A plan proponent is afforded significant flexibility in classifying claims under 

§ 1122(a) if there is a reasonable basis for the classification scheme and if all claims within a 

particular class are substantially similar.”  In re Drexel Burnham Lambert Group, Inc., 138 B.R. 

723, 757 (Bankr. S.D.N.Y. 1992).  Courts also are afforded broad discretion in approving a plan 

proponent’s classification structure and should consider the specific facts of each case when 

making such a determination.  See, e.g., In re Jersey City Med. Ctr., 817 F.2d 1055, 1060-61 (3d 

Cir. 1987) (observing that “Congress intended to afford bankruptcy judges broad discretion 

[under section 1122] to decide the propriety of plans in light of the facts of each case”).  “Courts 

frequently interpret [section] 1122 to permit separate classification of different groups of 

unsecured claims where a reasonable basis existed for the classification.”  In re Drexel Burnham, 
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138 B.R. at 757.  In so doing, they have emphasized that the “Bankruptcy Code only prohibits 

the identical classification of dissimilar claims and does not require the same classification for 

claims sharing some attributes.”  In re Enron Corp., 2004 Bankr. LEXIS 2549, at *203 (Bankr. 

S.D.N.Y. Jul. 15, 2004); see also In re Ionosphere Clubs, Inc., 98 B.R. 174, 177-78 (Bankr. 

S.D.N.Y. 1989) (“[A] debtor may place claimants of the same rank in different classes and 

thereby provide different treatment for each respective class.”).   

20. Here, the Plan’s classification structure meets these standards.  The Plan, which 

constitutes a separate chapter 11 Subplan for each Debtor, provides for the separation of Claims 

and Interests into ten Classes based upon differences in the legal nature and/or priority of Claims 

and Interests.  Each Class of Claims or Interests contains only Claims or Interests that are 

substantially similar to the other Claims or Interests within that Class.  Hence, the Plan’s 

classification structure is factually and legally reasonable and is necessary to implement the Plan.  

Accordingly, the Debtors submit that the Plan satisfies the requirements of section 1122 of the 

Bankruptcy Code. 

2. Specification of Unimpaired Classes and Treatment of Impaired Classes 
(Sections 1123(a)(2) and 1123(a)(3)) 

21. Section 1123(a)(2) of the Bankruptcy Code requires that the Plan “specify any 

class of claims or interests that is not impaired under the plan.”  11 U.S.C. § 1123(a)(2).  Section 

1123(a)(3) of the Bankruptcy Code requires that the Plan “specify the treatment of any class of 

claims or interests that is impaired under the plan.”  11 U.S.C. § 1123(a)(3).  The Classes, which 

include all Claims and Interests that are required to be classified, are summarized in Section 3.2 

of the Plan along with an indication of whether such Classes are Impaired or Unimpaired.  

Article IV of the Plan identifies all Classes of Claims and Interests that are Impaired or 
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Unimpaired, and it sets forth the applicable treatment afforded to them under the Plan in a 

manner consistent with the provisions of the Bankruptcy Code.  Thus, the Plan satisfies the 

requirements of Bankruptcy Code sections 1123(a)(2) and 1123(a)(3). 

3. Equal Treatment Within Classes (Section 1123(a)(4)) 

22. Section 1123(a)(4) of the Bankruptcy Code requires that the Plan “provide the 

same treatment for each claim or interest of a particular class, unless the holder of a particular 

claim or interest agrees to a less favorable treatment of such particular claim or interest.”  11 

U.S.C. § 1123(a)(4).  Article IV of the Plan satisfies this requirement in that all Holders of 

Claims and Interests within a particular Class are receiving identical treatment under the Plan, 

unless any such Holder has agreed to accept less favorable treatment.   

4. Means for Implementation (Section 1123(a)(5)) 

23. Section 1123(a)(5) of the Bankruptcy Code requires that the Plan provide 

“adequate means” for its implementation.  11 U.S.C. § 1123(a)(5).  Articles VI, VII, and VIII of 

the Plan, along with various other provisions, provide adequate means not only procedurally to 

implement the transactions contemplated by the Plan (e.g., the mechanisms and procedures set 

forth in the Implementation Memorandum, Cooperation Settlement Term Sheet, Management 

Services Agreement, and the other documents filed in the Plan Supplement) but also financially 

to implement such transactions.  The Plan provides, among other things, for (i) entry into the 

Exit Facility; (ii) issuance of the Sukuk Obligations; (iii) issuance of the New Arcapita Shares, 

New Arcapita Creditors Warrants, and the New Arcapita Shareholder Warrants as provided in 

Articles IV and VII of the Plan; (iv) payment in full of all Unimpaired Claims; (v) the resolution 

or transfer, as applicable, of Claims against and Interests in the Debtors in accordance with the 
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Implementation Memorandum; (vi) the assumption and rejection of Executory Contracts and 

Unexpired Leases; (vii) the preservation of certain Causes of Action; and (viii) provisions with 

respect to the ongoing management and operations of the Reorganized Debtors, including the 

agreement with AIM for post-Effective Date management.  Additionally, as explained in the 

Thompson Declaration and as reflected in the Updated Projections attached to the Douton 

Declaration as Exhibit B, the Debtors will have sufficient cash to make all payments, whether 

due on the Effective Date or during the period covered by the Projections, required pursuant to 

the Plan.  Accordingly, the Plan satisfies the requirements of section 1123(a)(5) of the 

Bankruptcy Code.   

5. Charter Provisions (Section 1123(a)(6)) 

24. Section 1123(a)(6) of the Bankruptcy Code requires that the Plan provide for the 

inclusion in a debtor’s charter of specific provisions (i) prohibiting the issuance of nonvoting 

equity securities and (ii) providing for an “appropriate distribution” of voting power among the 

securities possessing voting power.  11 U.S.C. § 1123(a)(6).  Section 7.13 of the Plan provides:  

“The New Governing Documents of the Reorganized Debtors and the New Holding Companies 

(as applicable), among other things, shall prohibit the issuance of non-voting equity securities to 

the extent required by section 1123(a) of the Bankruptcy Code,” and the operative documents 

with respect to the Reorganized Debtors will in fact prohibit the issuance of nonvoting equity 

securities and dictate an appropriate distribution of voting power.5  Accordingly, the Plan 

satisfies the requirement of section 1123(a)(6) of the Bankruptcy Code. 

                                                 
 5 Forms of these documents were filed in the Plan Supplement. 
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6. Selections for Certain Positions (Section 1123(a)(7)) 

25. Section 1123(a)(7) of the Bankruptcy Code requires that the Plan’s provisions 

with respect to the manner of selection of any officer, director or trustee, or any successor 

thereto, be “consistent with the interests of creditors and equity security holders and with public 

policy.”  11 U.S.C. § 1123(a)(7).   

26. Section 7.11 of the Plan provides that “the operation, management, and control of 

the New Holding Companies and the Reorganized Debtors shall be the general responsibility of 

their respective boards of directors or managers and senior officers . . . .”  Post-reorganization, 

the new board of New Arcapita Topco will be ultimately responsible for the management of New 

Arcapita Topco, the New Holding Companies, and the Reorganized Debtors.  Pursuant to the 

Equity Term Sheet, the new board of New Arcapita Topco will consist of seven members.  The 

members of the Committee that hold Claims against AIHL will designate five directors, the 

members of the Committee that hold claims only against Arcapita Bank will designate one 

director, and the six directors will appoint one director, which director will be designated by the 

CBB.  These directors will be identified by the Committee prior to the Confirmation Hearing.  

27.  The selection process was negotiated in good faith by the Debtors and the 

Committee (which consists of Creditors that hold Claims against AIHL and against Arcapita 

Bank), and the directors (who will be appointed by the Creditors under the terms of the Equity 

Term Sheet) will be qualified to effectively operate, manage, and control the Reorganized 

Debtors and the New Holding Companies after the Effective Date.  Hence, the manner of 

selection of officers and directors and their successors is consistent with public policy and the 

interests of Creditors and Holders of Interests, many of which have been directly involved in the 
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development of the selection procedures.  Therefore, the Plan satisfies the requirements of 

section 1123(a)(7) of the Bankruptcy Code. 

B. The Permissive Provisions Contained in the Plan Are Appropriate 

28. Section 1123(b)(6) of the Bankruptcy Code provides that a plan may “include any 

other appropriate provision not inconsistent with the applicable provisions of this title.”  11 

U.S.C. § 1123(b)(6).  The Plan contains a number of these provisions, each of which is 

consistent with the applicable provisions of the Bankruptcy Code. 

1. The Plan’s Provisions Regarding Modification of the Rights of Holders of 
Claims (Sections 1123(b)(1) and (5)) 

29. Consistent with sections 1123(b)(1) and (b)(5) of the Bankruptcy Code, Articles 

III and IV of the Plan modify or leave unaffected, as the case may be, the rights of Holders of 

Claims and Interests within each Class.  

2. The Plan’s Treatment of Executory Contracts (Section 1123(b)(2)) 

30. Consistent with section 1123(b)(2) of the Bankruptcy Code, Article VI of the Plan 

provides for the rejection of Executory Contracts and Unexpired Leases of the Debtors except for 

any such contract or lease that (i) has been assumed, rejected, or renegotiated and assumed on 

renegotiated terms, pursuant to an order of the Bankruptcy Court entered prior to the Effective 

Date; (ii) is the subject of a motion to assume or reject, or a motion to approve renegotiated 

terms and to assume on such renegotiated terms, that has been filed and served prior to the 

Effective Date; (iii) is a management, administration, management services, consulting, advisory 

or similar agreement (including any of the agreements set forth in Exhibit 6 to the Management 

Services Agreement), between a Debtor and any Syndication Company, PV, PNV, Transaction 

Holdco, or any direct or indirect subsidiary of a Transaction Holdco or any other similar entity 
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related to any portfolio investment; or (iv) is identified on the Assumed Executory Contract and 

Unexpired Lease List or in the Plan.  Such treatment of Executory Contracts and Unexpired 

Leases is typical in chapter 11 cases and is appropriate.  

3.  Subordination of Claims (Section 1123(b)(6)) 

31. Section 510(b) of the Bankruptcy Code mandates that the following types of 

claims be subordinated: 

[A] claim arising from rescission of a purchase or sale of a security of the debtor 
or of an affiliate of the debtor, for damages arising from the purchase or sale of 
such a security, or for reimbursement or contribution allowed under section 502 
on account of such a claim, shall be subordinated to all claims or interests that are 
senior to or equal the claim or interest represented by such security, except that if 
such security is common stock, such claim has the same priority as common 
stock. 

11 U.S.C. § 510(b). 

32. Consistent with section 1123(b)(6) of the Bankruptcy Code and Bankruptcy Rule 

7001(8), Article IV of the Plan provides for the subordination of certain Claims.   

a. Subordination of Rights Offering Claims 

33. In late 2010, Arcapita Bank commenced a common stock rights offering to its 

then-current shareholders of up to $500 million of Arcapita Bank Shares at a price of $3.00 per 

Share and, for any Shares not subscribed by the then current shareholders, a subsequent series of 

offerings to third-party investors at a price of $3.00 each per Share (collectively, the “Rights 

Offering”).  The Rights Offering was formally closed in early 2012.  Under the Rights Offering, 

Arcapita Bank accepted the subscriptions from the then-current shareholders and third-party 

investors (the “Rights Offering Participants”) for 27,700,054 Shares and received $83,100,161 

in subscription proceeds.  Upon closing, the steps to formally issue the Shares under Bahrain law 
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were commenced but were not finalized as of the Petition Date and the Shares were therefore not 

formally issued as a matter of Bahrain law.  The rights of the Rights Offering Participants to 

receive the Arcapita Bank Shares contemplated by the Rights Offering arise from the purchase or 

sale of a security of Arcapita Bank and, consistent with section 510(b) of the Bankruptcy Code, 

are treated under the Plan as Subordinated Claims against Arcapita Bank (the “Rights Offering 

Claims”).  Pursuant to section 510(b) and applicable case law cited below, the Rights Offering 

Claims, which arise from a subscription for common stock, share pari passu with equity, and the 

Debtors have appropriately classified the Rights Offering Claims in Class 8(a).  As noted above, 

63 Holders of Rights Offering Claims in Class 8(a), which Claims exceed $59 million in amount, 

voted to accept the Plan.  No Holders of Rights Offering Claims voted to reject the Plan. 

b.  Subordination of Thronson Claims 

34. On April 26, 2011, plaintiffs Lowell Thronson, Henry Adair, Guy Busk, Galen W. 

Cantrell, Michelle G. Colombo, Glen M. Coman, Vhonda Cook, Randall L. Crumpley, Stephen 

Dorcheus, Judy B. Farley, Joe V. Fields, Gregory D. Fletcher, Kenneth Gillespie, Darrell R. 

Green, Terra Leigh Griffin, Michael L. Gryder, Jack L. Hopkins, John Holcomb, Andy Johnson, 

Ed McIntosh, Bryan K. Mercer, Carla Nims, David Robinson, Chad Rogers, Mark Rowland, 

James Scott, Danny J. Sharp, Derrick M. Shaw, Randall J. Small, Joel P. Stephen, Ray Don 

Turner, Johnny B. Ulrich, James Bradley Underwood, Hank R. Watson, Royce Williams, and 

Troyce Willis (the “Thronson Parties”) filed a complaint against Falcon in Texas state court (the 

“Thronson Complaint”) for breach of contract and breach of fiduciary duty by Falcon in 

connection with Falcon’s 2005 Equity Incentive Plan and non-qualified stock option plan.  

Lowell C. Thronson, et al. v. Falcon Gas Storage, Inc., Case No. 2011- ED101J016284241.  The 
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Thronson Parties allege that Falcon prevented them as “option holders from exercising their 

options prior to the sale to [Tide], and allegedly fail[ed] to pay the Thronson Parties the 

difference between the strike price based on a fair valuation of the Falcon shares and the option 

price.”  The Thronson Parties have filed proofs of claim totaling approximately $1.7 million (the 

“Thronson Claims”) [Claim Nos. 351, 352, 353, 354, 355, 356, 357, 358, 359, 360, 361, 362, 

363, 399, 400, 401, 402, 403, 404, 405, 406, 407, 408, 409, 410, 411, 412, 413, 414, 415, 416, 

417, 418, 419, 420, 421, and 422]. 

35. The Thronson Claims are based on alleged damages arising from the purported 

breach of an agreement relating to the sale of Falcon common stock.  The Executory Contracts 

on which the alleged Thronson Claims are based will be rejected pursuant to Article VI of the 

Plan.  Whether the Thronson Claims are based on the allegations that Falcon failed to issue 

common stock prior to the sale of the LLC interests in NorTex LLC to Tide, or whether the 

damages arise from Falcon’s rejection of the Executory Contracts with the Thronson Parties 

makes no difference.  See 11 U.S.C. § 365(g)(1) (rejection of executory contract gives rise to 

prepetition claim).  In either event, the Thronson Claims must be subordinated pursuant to 

section 510(b). 

36. The Second Circuit has “interpret[ed] section 510(b) broadly” to require 

subordination of any claim arising from the purchase or sale of securities, regardless of the legal 

theory upon which the claim is based.  Rombro v. Dufrayne (In re Med Diversified, Inc.), 461 

F.3d 251, 259 (2d Cir. 2006) (subordinating claim for fraudulent inducement and breach of 

contract arising from debtor’s failure to issue stock); see also In re Enron, 341 B.R. 141, 144 

(Bankr. S.D.N.Y. 2006) (“claims for damages that arise from the ownership of employee stock 
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options . . . should be subordinated pursuant to section 510(b)”); Weissmann v. Pre-Press 

Graphics Co. (In re Pre-Press Graphics Co.), 307 B.R. 65, 79-80 (N.D. Ill. 2004) (subordinating 

claim of shareholder and former director, which was based on state court judgment that fellow 

directors engaged in stockholder oppression and breach of fiduciary duty when they removed 

him from board position and secretly issued additional stock, which significantly diluted his 

ownership interest in debtor). 

37. Because the Thronson Claims are based on alleged damages in connection with 

their inability or failure to exercise their stock options to purchase Falcon common stock, the 

Thronson Claims arise from the “purchase or sale of a security of the debtor” and must be 

subordinated to the level of Falcon common stock.  11 U.S.C. § 510(b); In re Enron, 341 B.R. 

141, 144 (Bankr. S.D.N.Y. 2006) (subordinating stock option claims to the level of common 

stock interests).  Pursuant to the provisions of section 510(b), the Plan provides that, if Allowed, 

any right of Distribution with respect to the Thronson Claims is subordinated to all Claims or 

Interests senior to the Interests represented by the common stock of Falcon.  Accordingly, the 

Thronson Claims have been classified in the Plan as Subordinated Claims in Class 8(g). 

c. Subordination of the Tide Claims 

38.  Tide Natural Gas Storage I, LP and Tide Natural Gas Storage II, LP (together, 

“Tide”) filed certain Claims against Arcapita Bank and Falcon [Claim Nos. 295-298] (the “Tide 

Claims”) based on alleged damages arising from Tide’s purchase of Falcon’s LLC membership 

interests in the Debtors’ non-debtor affiliate NorTex Gas Storage Company, LLC (“NorTex 

LLC”).  For the reasons set forth in the Debtors’ briefs in support of subordination of the Tide 

Claims [Docket Nos. 1108 and 1194], the Debtors submit that the Tide Claims, to the extent they 
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are found to constitute Allowed Claims in any amount, must be subordinated and are properly 

classified in Classes 10(a) and 10(g). 

4. The Plan’s Provisions Regarding Retention, Enforcement and Settlement of 
Claims Held by the Debtors and Retention of Jurisdiction (Section 
1123(b)(3)) 

39. Consistent with section 1123(b)(3) of the Bankruptcy Code, Sections 7.1 and 9.2 

of the Plan provide for certain settlements and releases of claims by the Debtors, and Section 

7.18 of the Plan provides for the preservation of other Causes of Action.  In addition, pursuant to 

Article XI of the Plan, the Court will generally retain jurisdiction as to all matters involving the 

Plan, including, among other things, allowance of Claims, determination of tax liability under 

section 505 of the Bankruptcy Code, resolution of Plan-related controversies, and approval of 

matters related to the assumption or rejection of Executory Contracts or Unexpired Leases. 

40. Significantly, the above matters are matters that the Court would otherwise have 

jurisdiction over during the pendency of the Chapter 11 Cases.  See 28 U.S.C. §§ 157 and 1334.  

This retention of jurisdiction by the Court post-confirmation is permitted by the Bankruptcy 

Code.  Luan Investment S.E. v. Franklin 145 Corp. (In re Petrie Retail, Inc.), 304 F.3d 223, 230 

(2d Cir. 2002) (“A bankruptcy court retains post-confirmation jurisdiction to interpret and 

enforce its own orders, particularly when disputes arise over a bankruptcy plan of 

reorganization.”).  Therefore, the Court’s retention of jurisdiction is appropriate. 

5. The Release, Exculpation, and Injunctive Provisions (Section 1123(b)(6)) 

41. The Plan’s release, exculpation, and injunctive provisions are necessary and 

appropriate for the implementation of the Plan and are otherwise consistent with the Bankruptcy 
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Code and Second Circuit precedent.  Accordingly, the release, exculpation, and injunctive 

provisions should be approved. 

a. The Debtor Release 

42. Section 9.2.1 of the Plan provides that, as of the Effective Date, the Debtors shall 

release all claims, obligations, suits, judgments, damages, demands, debts, rights, causes of 

action, and liabilities arising on or prior to the Effective Date that the Debtors may have against 

the Released Parties.  The “Released Parties” means (i) Debtors AIHL and Arcapita Bank; (ii) 

the Committee and its members, solely in their capacities as members of the Committee; (iii) the 

JPLs, solely in their capacities as joint provisional liquidators; (iv) the respective current and 

former officers, members of the board of directors, employees, managers (in their capacities as 

officers, members of the board of directors, employees, or managers, as applicable) of the 

Debtors and the Debtors’ Affiliates; (v) Professionals and other professionals and agents (in their 

capacities as Professionals or other professionals and agents, as applicable) for services rendered 

during the pendency of the Chapter 11 Cases to or for the Debtors, the Debtors’ Affiliates, the 

Committee, the JPLs, or the Ad Hoc Group, along with the successors, and assigns of each of the 

foregoing; (vi) SCB; (vii) the third-party holders of interests in the Syndication Companies, the 

PVs, and the PNVs, provided, however, that if any such holder of an interest is also a Placement 

Bank, such holder shall be a Released Party solely in its capacity as a holder of an interest in the 

Syndication Companies, the PVs, and/or the PNVs, as applicable; (viii) the Central Bank of 

Bahrain (including, without limitation, in its capacity as Creditor and regulator); (ix) the AHQ 

Cayman I Investors; (x) Holders of Interests in Arcapita Bank; and (xi) the members of the Ad 

Hoc Group.  Additionally, the Debtors (other than Falcon) release any Avoidance Actions 
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against (i) the Debtors and their Affiliates, (ii) the Released Parties, (iii) any Persons that have 

had funds on deposit with Arcapita Bank in a restricted investment account or an unrestricted 

investment account (other than Placement Banks or their Affiliates, Portigon Financial Services 

AG (f/k/a West LB AG), Alubaf Arab International Bank BSC and Arcsukuk (2011) Limited), 

(iv) QIB (with respect to any payments received in connection with the Lusail Transactions 

only), and (v) QInvest LLC (with respect to any payments received in connection with the Lusail 

Transactions only) (all releases by Debtors constituting the “Debtor Release”).  QIB and QInvest 

LLC will only receive the release set forth in Section 9.2.2 of the Plan if both QIB and QInvest 

LLC provide all consents needed with respect to the assumption and assignment of the QRE 

Letter Agreement, the Lusail Lease, and the Lusail Option.  Notably, the Debtor Release does 

not release claims arising out of the willful misconduct or gross negligence of the Released 

Parties. 

43. Under section 1123(b)(3)(A) of the Bankruptcy Code, a chapter 11 plan may 

provide for “the settlement or adjustment of any claim or interest belonging to the debtor or to 

the estate.”  11 U.S.C. § 1123(b)(3)(A); see also In re DBSD N. Am., Inc., 419 B.R. 179, 217 

(Bankr. S.D.N.Y. 2009) (“Section 1123(b)(3) permits a debtor to include a settlement of any 

claims it might own as a discretionary provision in its plan . . . .”), rev’d on other grounds, 634 

F.3d 79 (2d Cir. 2010).  The Plan’s Debtor Release provisions constitute such a settlement.  The 

standard for approval of the settlement is the same as that applied under Bankruptcy Rule 9019.  

See, e.g., Resolution Trust Corp. v. Best Prods. Co. (In re Best Prods. Co.), 177 B.R. 791, 794 

n.4 (S.D.N.Y. 1995) (“Irrespective of whether a claim is settled as part of a plan pursuant to 

section 1123(b)(3)(A) of the Bankruptcy Code or pursuant to a separate motion under 
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Bankruptcy Rule 9019, the standards applied by the Bankruptcy Court for approval are the 

same.”).  Under Rule 9019, approval of a proposed settlement is within the “sound discretion” of 

the bankruptcy court.  In re Stone Barn Manhattan LLC, 405 B.R. 68, 75 (Bankr. S.D.N.Y 2009).  

However, the bankruptcy court should not substitute its judgment for that of the debtor.  See, 

e.g., In re Charter Commc’ns, 419 B.R. at 252 (“while the approval of a settlement rests in the 

Court’s sound discretion, the debtor’s business judgment should not be ignored”) (quotations and 

citations omitted).  “In determining whether to approve a proposed settlement, a bankruptcy 

court need not decide the numerous issues of law and fact raised by the settlement, but rather, 

should ‘canvass the issues and see whether the settlement fall[s] below the lowest point in the 

range of reasonableness.’”  In re WorldCom, Inc., 2003 WL 23861928, at *38 (Bankr. S.D.N.Y. 

Oct. 31, 2003) (quoting Cosoff v. Rodman (In re W.T. Grant Co.), 699 F.2d 599, 608 (2d Cir. 

1983)) (other quotations and citations omitted).  Factors to be considered include:  

(1) the balance between the litigation’s possibility of success and the settlement’s 
future benefits; (2) the likelihood of complex and protracted litigation, “with its 
attendant expense, inconvenience, and delay,” including the difficulty in 
collecting on the judgment; (3) “the paramount interests of the creditors,” 
including each affected class’s relative benefits “and the degree to which creditors 
either do not object to or affirmatively support the proposed settlement”; (4) 
whether other parties in interest support the settlement; (5) the “competency and 
experience of counsel” supporting, and “[t]he experience and knowledge of the 
bankruptcy court judge” reviewing, the settlement; (6) “the nature and breadth of 
releases to be obtained by officers and directors”; and (7) “the extent to which the 
settlement is the product of arm’s length bargaining.” 

Motorola, Inc. v. Official Comm. of Unsecured Creditors (In re Iridium Operating LLC), 478 

F.3d 452, 462 (2d Cir. 2007) (quoting In re WorldCom, Inc., 347 B.R. 123, 137 (Bankr. 

S.D.N.Y. 2006)).  

44. Applying this standard, the Debtor Release provisions should be approved:  
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(1)  The Debtors are not aware of any claims released by the Debtor Release that have 
significant value in the context of the Chapter 11 Cases; and, more importantly, 
the Debtor Release is a key component of the settlements reached pursuant to the 
Plan and numerous Creditors voted in reliance on the Debtor Release provision.   

(2) Given the international nature of the Debtors’ Creditor body, it is likely that 
pursuing litigation against the parties released pursuant to the Debtor Release 
would be expensive, complicated, time consuming, and it may be difficult to 
enforce any resulting judgment. 

(3) The “paramount interest of the creditors” is best served by the Court’s approval of 
the Plan, including the Debtor Release, which was heavily negotiated and 
approved by the Committee as being in the Creditors’ best interest. 

(4) No party in interest has objected to the Debtor Release provisions. 

(5) The Plan, including the Debtor Release provisions, was drafted by competent and 
experienced counsel, and the Court has the experience and knowledge to review 
the propriety of the Debtor Release. 

(6) The Debtor Release provisions are similar in nature and breadth to those routinely 
approved in this District.  See, e.g., In re DBSD, 419 B.R. at 217 (approving a 
debtor release provision which excluded actions based on willful misconduct or 
gross negligence and that released, among others, the debtors and their officers 
and directors as well as “the New Credit Facility Agent and the New Credit 
Facility Lenders . . . the Principal Noteholders . . . the Senior Note Indenture 
Trustee . . . [and] the Existing Stockholder”). 

(7) The Debtor Release was a key component of the arm’s-length negotiations with 
respect to the Plan between the Debtors, the Committee, the Ad Hoc Group, SCB, 
and certain other released parties.  By virtue of agreeing to the Debtor Release, 
among other Plan provisions, the Debtors were successful in formulating an 
almost entirely consensual Plan. 

45. Accordingly, the Debtor Release provisions are necessary and appropriate under 

the circumstances of the Chapter 11 Cases and should be approved pursuant to section 

1123(b)(3)(A) of the Bankruptcy Code and Bankruptcy Rule 9019. 

b. Consensual Third-Party Releases 

46. Section 9.2.4 of the Plan is a consensual third-party release of the Released 

Parties that is given only by those Holders of Claims or Interests (other than Holders of Claims 
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against or Interests in Falcon) that (i) voted to accept or reject the Plan and, (ii) did not elect (as 

was permitted on the Ballots) to opt out of the releases contained in Section 9.2.4 of the Plan (the 

“Third-Party Release”).   

47. “In the Second Circuit, it has long been the law that third party releases are 

permissible under at least some circumstances.”  In re Adelphia Commc’ns Corp., 368 B.R. 140, 

266 (Bankr. S.D.N.Y. 2007), appeal dismissed, 371 B.R. 660 (S.D.N.Y. 2007), aff’d, 544 F.3d 

420 (2d Cir. 2008) (citing Deutsche Bank AG, London Branch v. Metromedia Fiber Network, 

Inc. (In re Metromedia Fiber Network, Inc.), 416 F.3d 136, 142 (2d Cir. 2005) and SEC v. 

Drexel Burnham Lambert Group, Inc. (In re Drexel Burnham Lambert Group, Inc.), 960 F.2d 

285, 293 (2d Cir. 1992)).  One of those circumstances is where the affected creditors consent.  Id. 

at 268 (citing In re Specialty Equip. Cos., Inc., 3 F.3d 1043, 1047 (7th Cir. 1993)); see also In re 

Metromedia Fiber Network, Inc., 416 F.3d at 142 (“Nondebtor releases may also be tolerated if 

the affected creditors consent.”); In re DBSD, 419 B.R. at 218 (observing that third-party 

releases may be used “if the affected creditors consent”).  Consent can be established by a vote in 

favor of the plan where “those voting in favor of the Plan were on full notice that they would be 

granting the releases.”  In re Adelphia, 368 B.R. at 268.  Consent may also be established where 

a creditor abstained from voting and did not affirmatively opt out of the release provision, 

provided that they “were given adequate notice that they would be granting the release by acting 

in such a manner.”  In re DBSD, 419 B.R. at 218 (Bankr. S.D.N.Y. 2009) (citing In re Calpine 

Corp., 2007 WL 4565223 (Bankr. S.D.N.Y. Dec. 17, 2007)).  

48. Here, the Third-Party Release was consensual and in conformity with prevailing 

Second Circuit law because it was only given by those who voted on the Plan and chose not to 
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opt out.  Moreover, the Plan, the Disclosure Statement, and each Ballot clearly identified in bold 

typeface (and in many cases, capital letters) the procedure for opting out of the Third-Party 

Release and notified Claimants that if they voted on the Plan and did not opt out of the release 

provisions contained in section 9.2.4 of the Plan, they would be deemed to have conclusively, 

absolutely, unconditionally, irrevocably, and forever released and discharged all claims and 

causes of action against the Released Parties.  Accordingly, the Third-Party Release is 

appropriate under applicable case law and should be approved.  

c. Exculpation 

49. Section 9.2.5 of the Plan contains a provision that, in sum, exculpates the 

Exculpated Parties from liability for acts or omissions occurring during and in connection with 

the Chapter 11 Cases, except for claims arising from gross negligence, willful misconduct, fraud, 

or breach of the fiduciary duty of loyalty (the “Exculpation”).  The Exculpated Parties consist of 

(i) each of the Debtors and their Affiliates; (ii) the Committee and its members, solely in their 

capacities as members of the Committee; (iii) the JPLs, solely in their capacities as joint 

provisional liquidators; (iv) the respective current and former officers, directors, employees, 

managers (in their capacities as officers, directors, employees, or managers, as applicable) of the 

Debtors and the Debtors’ Affiliates; (v) Professionals and other professionals and agents (in their 

capacities as Professionals or other professionals and agents, as applicable) for services rendered 

during the pendency of the Chapter 11 Cases to or for the Debtors, the Debtors’ Affiliates, the 

Committee, the JPLs, or the Ad Hoc Group, along with the successors, and assigns of each of the 

foregoing; (vi) SCB; (vii) the Central Bank of Bahrain (including, without limitation, in its 

capacity as Creditor and regulator); and (viii) the members of the Ad Hoc Group.   
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50. Courts evaluate exculpation provisions based upon a number of factors, including 

whether protection from liability was necessary for plan negotiations, whether the exculpation 

excludes gross negligence and willful misconduct, and whether the exculpation is consensual.  

See Upstream Energy Servs. v. Enron Corp. (In re Enron Corp.), 326 B.R. 497, 501, 503 

(S.D.N.Y. 2005) (observing that the bankruptcy court approved an exculpation provision where 

it was necessary to effectuate the plan and excluded gross negligence and willful misconduct); In 

re DBSD, 419 B.R. at 218 (“exculpation provisions . . . may be used . . . where the provisions are 

important to a debtor’s plan” or “if the affected creditors consent”); In re Worldcom, Inc., 2003 

WL 23861928, at *28 (approving an exculpation provision where it “was an essential element of 

the Plan formulation process and negotiations”);  In re Adelphia, 368 B.R. at 268 (same).  

Accordingly, exculpation clauses appropriately prevent future collateral attacks against parties 

that have made substantial contributions to a debtor’s reorganization. 

51. The Exculpation provision is vital to the Chapter 11 Cases and appropriate under 

applicable law.  As set forth in the Thompson Declaration, the Debtors formulated the Plan after 

negotiating extensively with numerous parties in good faith in the months leading up to and 

following the Petition Date.  Thompson Declaration ¶¶ 32-33.  Each of the Exculpated Parties 

made substantial contributions throughout these Chapter 11 Cases and were instrumental in the 

formulation of the largely consensual Plan.  Id. Furthermore, negotiation and compromise were 

crucial to the formulation of a feasible Plan and could not have occurred without the protection 

from liability that the Exculpation clause provides to the constituents involved.  Id.; see also In 

re Enron, 326 B.R. at 503 (excising exculpation provision would “tend to unravel the entire 

fabric of the Plan, and would be inequitable to all those who participated in good faith to bring it 
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into fruition”). Accordingly, each of the Exculpated Parties are appropriately included in the 

Exculpation. 

52. Generally speaking, the effect of an appropriate exculpation provision is to set a 

standard of care of gross negligence or willful misconduct in future litigation for acts arising out 

of the restructuring, not to eliminate liability altogether.  See, e.g., In re PWS Holding Corp., 228 

F.3d 224, 246-47 (3d Cir. 2000) (reasoning that an exculpation provision did not eliminate third 

party liability, but rather “set[] forth the appropriate standard of liability” for the exculpated 

parties).  Here, the Exculpation provision, including its carve out for gross negligence and willful 

misconduct, is consistent with established practice in this jurisdiction and others in that it 

“generally follows the text that has become standard in this district [and] is sufficiently narrow to 

be unexceptionable.”  In re Granite Broadcasting Corp., 369 B.R. 120, 139 (Bankr. S.D.N.Y. 

2007) (quoting In re Oneida, 351 B.R. at 94, n.22 (Bankr. S.D.N.Y. 2006)) (brackets in original); 

see also In re DJK Residential LLC, No. 08-10375 (JMP) (Bankr. S.D.N.Y. May 7, 2008) 

[Docket No. 497] (approving exculpation provision that excluded gross negligence and willful 

misconduct); In re Bally, 2007 WL 2779438, at *8 (Bankr. S.D.N.Y. Sept. 17, 2007) (approving 

an exculpation provision that excluded gross negligence and willful misconduct and exculpated, 

among others, prepetition noteholders and new investors); In re Worldcom, Inc., 2003 WL 

23861928, at *28 (approving an exculpation provision that excluded gross negligence and willful 

misconduct).  Therefore, the Exculpation provision is appropriate and should be approved. 

d. Injunction 

53. Finally, Section 9.2.6 of the Plan is an injunction provision relating to the release 

and exculpation provisions and should be approved.  The injunction provision is necessary to 
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preserve and enforce the Debtor Release, the Third-Party Release, and the Exculpation.  Further, 

Article XII(B) of the Disclosure Statement, along with Section 9.2 of the Plan, comply with the 

requirements of Bankruptcy Rule 3016(c) that “the plan and disclosure statement shall describe 

in specific and conspicuous language (bold, italic, or underlined text) all acts to be enjoined and 

entities that would be subject to the injunction.”  Fed. R. Bankr. P. 3016(c).  The applicable 

release, exculpation, and injunction provisions are clearly identified in the Plan and Disclosure 

Statement, are displayed in bold font, and specifically identify all acts to be enjoined and all 

entities that would be subject to the injunction.  Therefore, the injunction provision should be 

approved. 

6. The Conditions for Receiving Distributions Are Appropriate (Section 
1123(b)(6)) 

54. The Plan includes certain conditions for receiving Distributions, including the 

New Unsecured Claim Distribution Procedures and the Warrant Distribution Conditions.   

55. With respect to Claimants in Classes 5(b), 5(g), 6(a), and 8(a), the Debtors are 

requiring such Claimants to sign and deliver the Creditor Release as a condition to receiving 

distributions under the Plan.  The Creditor Release simply restates and reaffirms the effect of the 

Plan.  Specifically, by signing the Creditor Release, Claimants will (i) acknowledge and agree to 

the amount of their Claims, (ii) acknowledge and agree that they are bound by the terms and 

conditions of the Plan and the Confirmation Order, and (iii) acknowledge and agree that all of 

their Claims, demands, liabilities, other debts against, or Interests in, the Debtors (other than 

those created by the Plan) have been discharged and enjoined in accordance with Article IX of 

the Plan, as provided in Section 8.17 of the Plan.  Many of the Debtors’ Claimants reside outside 

of U.S. jurisdiction, and although the Confirmation Order will apply extraterritorially, the 
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Creditor Release will assist the Debtors’ efforts to enforce the provisions of the Plan in the event 

that any Claimants attempt to circumvent its provisions in a foreign jurisdiction. 

56. With respect to any Claimant entitled to receive Distributions in the form of 

Sukuk Obligations, New Arcapita Shares, or New Arcapita Warrants, such Claimants will be 

asked to provide a statement signifying that they are (i) a Qualified Purchaser,6 (ii) a 

Knowledgeable Employee,7 or (iii) a Non-U.S. Person.8  To the extent that any Claimant entitled 

to receive Sukuk Obligations, New Arcapita Shares, or New Arcapita Warrants is a U.S. person 

that is neither a Qualified Purchaser nor a Knowledgeable Employee (such person, a “Non-

Eligible Claimant”), then the consideration otherwise distributable to the Non-Eligible Claimant 

will be liquidated by the Disbursing Agent in a manner as efficient as practicable, and the Non-

Eligible Claimant will receive the proceeds of the liquidation in lieu of its Plan Distribution.  

This is necessary for the Debtors to ensure that they do not violate any U.S. securities laws to 

which they are subject. 

57. Thus, as explained above, the conditions for Distribution are reasonable and 

appropriate. 

7. The Authorizations Contained in Section 7.16 of the Plan are Appropriate 
(Section 1123(b)(6)) 

58. Section 7.16 of the Plan ratifies, authorizes, and approves all of the actions 

contemplated by the Plan.  Section 7.16 further provides that the authorizations and approvals 

                                                 
 6 “Qualified Purchaser” has the meaning ascribed to such term in Rule 2a51-1, promulgated under the Investment 

Company Act of 1940 (the “Investment Company Act”). 

 7 “Knowledgeable Employee” has the meaning ascribed to such term in Rule 3c-5, promulgated under the 
Investment Company Act 

 8 “U.S. Person” has the meaning ascribed to such term in Regulation S, promulgated under the Securities Act of 
1933. 
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contemplated therein shall be effective notwithstanding any requirements under any non-

bankruptcy law, but only to the extent permitted by the Bankruptcy Code.  Section 1123(a) of the 

Bankruptcy Code dictates that a plan shall contain various provisions that are operative 

“[n]otwithstanding any otherwise applicable non-bankruptcy law.”  11 U.S.C. § 1123(a).  One 

such provision, section 1123(a)(5), requires that a plan provide adequate means for its 

implementation.  The actions described in Section 7.16 of the Plan are necessary for adequate 

implementation of the Plan.  Accordingly, the authorizations contained in section 7.16 of the 

Plan are appropriate.  

8. Payment of the Ad Hoc Group Fees (Section 1123(b)(6)) 

59. The Debtors respectfully request that the Court approve the payment of the 

reasonable and documented fees and expenses of the Ad Hoc Group incurred on or after the 

Petition Date, including, without limitation, professional fees and expenses (the “Ad Hoc Group 

Fees”).  The Debtors agreed to pay such fees (and the Committee supported their payment) as 

one of the many important terms and conditions of the global settlement reached by and among 

all of the Debtors’ stakeholders and embodied in the Plan.  The fees, therefore, may be approved 

as part of the overall settlement embodied in the Plan pursuant to section 1123(b)(3) and 

Bankruptcy Rule 9019 and/or section 1123(b)(6) of the Bankruptcy Code.  In the alternative, the 

Ad Hoc Group Fees may also be approved due to the Ad Hoc Group’s substantial contribution to 

these chapter 11 cases pursuant to section 503(b) of the Bankruptcy Code.  In support of this 

request, the Ad Hoc Group has filed the Declaration of Matthew Bonanno in Support of the 

Second Amended Joint Plan of Reorganization of Arcapita Bank B.S.C.(c) and Related Debtors 

Under Chapter 11 of the Bankruptcy Code (the “Bonanno Declaration”). 
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a. The Court Should Approve Debtors’ Payment of Ad Hoc Group Fees 
as a Reasonable Part of the Plan’s Global Resolution of All Claims 

60. As the Court is well aware, this consensual Plan represents a compromise of many 

complex issues involving property in many countries and is the product of a series of settlements 

and compromises among the many stakeholders in these Chapter 11 Cases.  The aggregate 

Claims of the Ad Hoc Group represent a material part of the total Claims against AIHL, and the 

Ad Hoc Group was the only organized body of Creditors holding Claims only against AIHL and 

acted as important liaison with the JPLs.  As detailed further in the Bonanno Declaration, the Ad 

Hoc Group’s participation in and support for the Plan was important to the Debtors achieving a 

consensual Plan and in resolving the many disputes without litigation, including the resolution of 

sensitive issues faced by the Committee as to the interests of the Creditors of both Arcapita Bank 

and AIHL, who are both represented by the Committee.  The Debtors’ agreement to pay the Ad 

Hoc Group Fees pursuant to Article II.2.6 of the Plan was an important part of securing the Ad 

Hoc Group’s support and cooperation and was one of the important compromises upon which the 

Plan was built.   

61. By virtue of the Ad Hoc Group’s active participation in the Plan negotiation 

process, along with the Debtors, the Committee, the JPLs and others, the Debtors were able to 

develop a fully consensual Plan that, among other things, (a) precludes expensive and time-

consuming litigation on the Potential Plan Disputes, (b) secures a fair allocation of value among 

Creditors, including the AIHL Creditors, (c) establishes a framework for the sale or other 

disposition of investment assets pursuant to the Cooperation Settlement Term Sheet, (d) benefits 

all parties in interest, including the Third-Party Investors in the Debtors and, (e) as a result, was 

approved by the Grand Court of the Cayman Islands as to AIHL and AIHL Creditors (of which 
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the Ad Hoc Group is a material part).  Indeed, in the absence of the many settlements embodied 

in the Plan, the Debtors’ estates could also have incurred additional costs and delay associated 

with potential disputes over exclusivity and competing plans, both in the United States and the 

Cayman Islands. 

62. The approval of the Debtors’ payment of the Ad Hoc Group Fees should be 

subsumed within the Court’s broader approval, under section 1123(b)(3)(A) of the Bankruptcy 

Code or Bankruptcy Rule 9019, of the many compromises and settlements that underlie the 

entire Plan.  Section 1123(b)(6) of the Bankruptcy Code, which provides that a reorganization 

plan may “include any other appropriate provision not inconsistent with the applicable provisions 

of this title,” provides ample support for the Court to approve the Debtors’ agreement to pay the 

Ad Hoc Group Fees.  11 U.S.C. § 1123(b)(6).  In In re Adelphia Communications Corp., 441 

B.R. 6, 9-10 (Bankr. S.D.N.Y. 2010), Judge Gerber found a plan provision providing for the 

payment of ad hoc committee fees complied with section 1123(b)(6), to the extent the requested 

fees were reasonable and the requirements of section 1129(a)(4) were satisfied.  Specifically, the 

court stated that “to the extent that the requested fees are reasonable, and the requirements of 

section 1129(a)(4) likewise are complied with, [the plan provision providing for reimbursement 

for certain creditors’ professional fees] is permissible, and the Code permits the Applicants’ 

reasonable fees to be recovered under that provision without showing compliance with sections 

503(b)(3) or (4).”  Id. at 19.   

63. The Adelphia ruling was subsequently adopted by Judge Peck in the Lehman 

bankruptcy case as to the fees of official committees.  See In re Lehman Brothers Holdings Inc., 

487 B.R. 181, 192 (Bankr. S.D.N.Y. 2013) (“In Adelphia, Judge Gerber held that ‘to the extent 
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that the requested fees are reasonable, and the requirements of section 1129(a)(4) likewise are 

complied with, [the plan provision providing for reimbursement for certain creditors’ 

professional fees] is permissible, and the [Bankruptcy] Code permits the [applicants’] reasonable 

fees to be recovered under that provision without showing compliance with sections 503(b)(3) or 

(4).  His reasoning, while addressed to members of ad hoc committees, rather than official 

committees, is persuasive and applies to the present controversy.”)  Furthermore, Courts in this 

District have allowed payment of ad hoc committee fees, subject to reasonableness, where, in the 

debtors’ business judgment, it is appropriate to pay those fees.  See, e.g., In re AMR Corp., Case 

No. 11-15463 (SHL) (Bankr. S.D.N.Y. Sept. 21, 2012) [Docket No. 4652] (authorizing Debtors 

to pay Ad Hoc Committee’s professionals their work fees related to potential financing 

commitments pursuant to fee letter); In re Chemtura Corp., Case No. 09-11233 (REG) (Bankr. 

S.D.N.Y. Dec. 2, 2010) [Docket No. 4665] (authorizing Debtors to pay $7 million of Ad Hoc 

Bondholder Committee’s professional fees and expenses); In re Tronox Inc., Case No. 09-10156 

(ALG) (Bankr. S.D.N.Y. Nov. 24, 2009) [Docket No. 915] (authorizing Debtors to pay 

reasonable and documented fees and expenses of Ad Hoc Committee’s counsel from pool of 

$2.5 million set aside for financing-related due diligence efforts); In re Tronox Inc., Case No. 09-

10156 (ALG) (Bankr. S.D.N.Y. Nov. 30, 2010 [Docket No. 2567] (confirmation order approving 

plan provisions providing for the payment of all fees and expenses of legal counsel and financial 

advisors for creditors instrumental in developing the plan, including all fees and expenses of 

advisors to an ad hoc noteholder committee and $3 million to advisors for governmental 

entities).   
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64. The procedures provided in the Plan ensure that the amount the Debtor pays the 

Ad Hoc Group is reasonable and, therefore, in compliance with section 1129(a)(4) of the 

Bankruptcy Code.  The Ad Hoc Group Fees include the reasonable and documented fees and 

expenses of Kirkland & Ellis LLP (“K&E”), which are based on K&E’s normal hourly rates, 

typically charged and routinely approved in chapter 11 cases in this District and others.  Article 

II.2.6. of the Plan subjects the Ad Hoc Group Fees to a reasonableness review by the Debtors and 

the Committee, and any dispute as to any portion of the Ad Hoc Fees that cannot be resolved is 

subject to the further order of the Bankruptcy Court.   As provided in the testimony in the 

Bonanno Declaration, the Ad Hoc Fees will not exceed $1.2 million, which in light of the Ad 

Hoc Group’s contribution to these Chapter 11 Cases, the complexity of the issues involved and 

the overall results achieved, is imminently reasonable. 

b. Alternatively, the Court May Approve Debtors’ Payment of Ad Hoc 
Group Fees as a Substantial Contribution to These Chapter 11 Cases 

65. Payment of the Ad Hoc Group Fees is also justified by the substantial 

contribution the Ad Hoc Group made to these Chapter 11 Cases.  Section 503(b) of the 

Bankruptcy Code authorizes bankruptcy courts to award compensation to creditors for the legal 

and other expenses incurred in making a “substantial contribution” in a case.  11 U.S.C. 

§ 503(b)(3)(D), (b)(4). 

66. In vesting bankruptcy courts with authority to make substantial contribution 

awards, Congress intended through section 503(b) to encourage and promote meaningful creditor 

participation in the reorganization process.  See generally In re Jartran, Inc., 732 F.2d 584, 586-

87 (7th Cir. 1984).  Where, as here, a creditor constituency expends resources that benefit a 

debtor’s estate as a whole, bankruptcy courts have broad discretion to compensate that creditor 
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for out-of-pocket fees and expenses.  In re Lister, 846 F.2d 55, 56 (10th Cir. 1988) (citing In re 

Consolidated Bancshares, Inc., 785 F.2d 1249, 1252 (5th Cir. 1986)). 

67. The term “substantial contribution” is not defined in the Bankruptcy Code, but 

bankruptcy courts have consistently found a substantial contribution when the applicant provided 

“an actual and demonstrable benefit to the debtor’s estate, its creditors, and to the extent relevant, 

the debtor’s shareholders.”  In re Granite Partners, L.P., 213 B.R. 440, 445 (Bankr. S.D.N.Y. 

1997); see also In re Best Prods. Co., Inc., 173 B.R. 862, 866 (Bankr. S.D.N.Y. 1994); In re 

Alert Hldgs., Inc., 157 B.R. 753, 757 (Bankr. S.D.N.Y. 1993); In re United States Lines, 103 

B.R. 427, 429 (Bankr. S.D.N.Y. 1989); In re Am. Plumbing & Mech., Inc., 327 B.R. 273, 280 

(Bankr. W.D. Tex. 2005) (standard requires a “significant and tangible benefit,” a “concrete 

benefit,” a “direct, significant and demonstrably positive benefit,” and a contribution that is 

“considerable in amount, value or worth”). 

68. Once a court determines that a creditor has made a substantial contribution to a 

chapter 11 case, the court must determine that the professional fees are “reasonable . . . based on 

the time, the nature, the extent, and the value of such services, and the cost of comparable 

services other than in a case under this title,” and that expenses are “actual and necessary.” 11 

U.S.C. § 503(b)(4).  A “[c]ourt’s evaluation of the reasonableness of counsel fees and expenses 

under section 503(b)(4) should generally follow the approach used under section 330 . . . [except 

that] because the professional may not know that he or she will be submitting a fee and expenses 

request, the Court need not necessarily enforce time record requirements as strictly as with 

requests under section 330.”  In re Bayou Group, LLC, 2010 WL 1416776 at *12 (Bankr. 

S.D.N.Y. 2010) (citing 4 Collier on Bankruptcy ¶ 503.11[5] at 503-71). 
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69. For all the reasons set forth herein, in the Disclosure Statement, and in the 

Bonanno Declaration regarding the contributions of the Ad Hoc Group to the development of the 

Debtors’ consensual Plan, the Debtors’ request that this Court approve the Debtors’ payment of 

the Ad Hoc Group Fees.  Payment of the Ad Hoc Group Fees is consistent with the many 

decisions of the courts in this District and others in which the payment of the fees and expenses 

of ad hoc committees for providing a substantial contribution to the chapter 11 cases has been 

approved.  See, e.g., In re Lehman Brothers Holdings Inc., (JMP) (Bankr. S.D.N.Y. Sept. 24, 

2012) [Docket No. 31,063] (granting ad hoc committee an allowed administrative claim in 

amount of approximately $9.5 million for reimbursement of counsel’s fees and expenses in 

connection with ad hoc committee’s substantial contribution); In re Tronox Inc., Case No. 09-

10156 (ALG) (Bankr. S.D.N.Y. Feb. 28, 2011) [Docket No. 2848] (authorizing Debtors to pay 

fees and expenses of counsel to Ad Hoc Group of alternative backstoppers in an approximate 

amount of $250,000); In re Dana Corp., Case No. 06-10354 (BRL) (Bankr. S.D.N.Y. May 29, 

2008) (authorizing Debtors to pay Ad Hoc Committee’s counsel’s approximately $3.6 million in 

fees and expenses); In re Refco, Inc., Case No. 05-60006 (RDD) (Bankr. S.D.N.Y. Feb. 8, 2007) 

(allowing as an administrative expense of approximately $3.3 million the fees and expenses of 

the Ad Hoc Committee); In re Middlebrook Pharmaceuticals, Inc., Case No. 10-11485 (MFW) 

(Bankr. D. Del. Feb. 24, 2011) [Docket No. 614] (granting Ad Hoc Committee’s counsel an 

administrative expense claim in the amount of approximately $40,000 for its fees and expenses); 

In re Accredited Home Lenders Holding Co., Case No. 09-11516 (MFW) (Bankr. D. Del. Aug. 

26, 2011) [Docket No. 2944] (granting Ad Hoc Committee of REIT Shareholders’ counsel an 

administrative expense claim in amount of $180,000 for a portion of its fees and expenses); In re 
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ABB Lummus Global Inc., Case No. 06-10401 (JKF) (Bankr. D. Del. Nov. 14, 2006) [Docket 

No. 396] (allowing professional compensation and expense reimbursement of approximately 

$63,000 for counsel to the Ad Hoc Asbestos Claimant’s Committee); In re Pliant Corp., Case 

No. 06-10001 (MFW) (Bankr. D. Del. Dec. 20, 2006) [Docket No. 1212] (authorizing Debtors to 

pay Ad Hoc Committee reasonable professional fees). 

C. The Debtors Have Complied with the Applicable Provisions of the Bankruptcy Code 
(Section 1129(a)(2)) 

70. Section 1129(a)(2) of the Bankruptcy Code requires that the proponent of a plan 

comply with the applicable provisions of title 11.  “Courts have interpreted the 1129(a)(2) 

requirement to include satisfaction of the disclosure and solicitation requirements of section 1125 

of the Bankruptcy Code, as well as section 1126, concerning plan acceptance.”  In re Boylan 

Int’l, Ltd., 452 B.R. 43, 51 n.4 (Bankr. S.D.N.Y. 2011) (citations omitted). 

1. Compliance with Section 1125 of the Bankruptcy Code 

71. Section 1125 of the Bankruptcy Code prohibits the solicitation of acceptances or 

rejections of a plan from holders of claims or interests “unless, at the time of or before such 

solicitation, there is transmitted to such holder the plan or a summary of the plan, and a written 

disclosure statement approved . . . by the court as containing adequate information.”  11 U.S.C. 

§ 1125(b). 

72. Here, the Debtors have complied with the applicable provisions of section 1125 of 

the Bankruptcy Code.  The Court entered the Disclosure Statement Approval Order on April 26, 

2013.  The Disclosure Statement, the Plan, appropriate Ballots, notices, and all other related 

documents were distributed to parties in accordance with the Disclosure Statement Approval 

Order.  See GCG Tabulation Declaration ¶¶ 4-15.  Similarly, the date and time of the Voting 
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Deadline and the Confirmation Hearing were timely published in (i) The Wall Street Journal 

(Global Edition) on May 6, 2013 [See Docket No. 1136] and (ii) The Financial Times, on May 6, 

2013 [See Docket No. 1135].  GCG has filed an affidavit of service demonstrating compliance 

with section 1125 of the Bankruptcy Code, the Bankruptcy Rules, and the Disclosure Statement 

Approval Order with respect to the transmittal of the Disclosure Statement, the Plan and all 

related solicitation materials.  See Docket No. 1076.  Furthermore, the Debtors have complied 

with all orders of the Court entered during the pendency of these Chapter 11 Cases and with the 

applicable provisions of the Bankruptcy Code and Bankruptcy Rules with respect to disclosure 

and solicitation of votes on the Plan.   

2. Compliance with Section 1126 of the Bankruptcy Code 

73. Under section 1126 of the Bankruptcy Code, only holders of claims and interests 

in impaired classes that will receive or retain property under a plan may vote to accept or reject 

such plan.  In accordance with section 1126 of the Bankruptcy Code, the Debtors only solicited 

acceptances or rejections from the Classes 2(a)-(f), 4(a)-(b), 5(a)-(b), 5(g), 6(a), 7(a)-(b), 7(g), 

8(a), 8(g) and 9(g)), which were the only Classes eligible to vote (the “Voting Classes”).  The 

Voting Classes are Impaired but will receive Distributions under the Plan.  The results of voting 

on the Plan are set forth in the GCG Tabulation Declaration. 

74. The Claims and Interests in Classes 1(a)-(g), 3(a)-(g), 5(c)-(f), 7(c)-(f), and 9(b)-

(f) are Unimpaired under the Plan, and, as a result, the Holders of such Claims and Interests are 

presumed to have accepted the Plan pursuant to section 1126(f) of the Bankruptcy Code. 

75. In contrast, the Claims in Classes 10(a) and 10(g) are Impaired but will not 

receive or retain any Distribution or property under the Plan.  Holders of such Claims are, 
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therefore, deemed to have rejected the Plan pursuant to section 1126(g) of the Bankruptcy Code, 

and their votes were not solicited. 

76. Accordingly, the Debtors have fully complied with all the provisions of title 11 

and, in particular, with the provisions of sections 1125 and 1126 of the Bankruptcy Code and the 

applicable Bankruptcy Rules.  Consequently, the Debtors have satisfied the requirements of 

section 1129(a)(2) of the Bankruptcy Code. 

D. The Plan Was Proposed in Good Faith (Section 1129(a)(3)) 

77. Section 1129(a)(3) of the Bankruptcy Code requires that a plan be “proposed in 

good faith and not by any means forbidden by law.”  11 U.S.C. § 1129(a)(3).  The Second 

Circuit has held that “a plan will be found in good faith if it ‘was proposed with honesty and 

good intentions and with a basis for expecting that a reorganization can be effected.’”  Argo 

Fund Ltd. v. Bd. of Directors of Telecom Argentina, S.A. (In re Bd. of Directors of Telecom 

Argentina, S.A.), 528 F.3d 162, 174 (2d Cir. 2008) (quoting Koelbl v. Glessing (In re Koelbl), 

751 F.2d 137, 139 (2d Cir. 1984)).  In determining whether the good faith requirement has been 

satisfied, courts properly focus on “‘the plan itself and whether such plan will fairly achieve a 

result consistent with the objectives and purposes of the Bankruptcy Code.’”  In re Granite 

Broadcasting, 369 B.R. at 137 (quoting In re Madison Hotel Assocs., 749 F.2d 410 (7th Cir. 

1984)).  The overarching purpose of the Bankruptcy Code is to provide the debtor with a fresh 

start while “preserving going concerns and maximizing property available to satisfy creditors.”  

Bank of Am. Nat’l Trust & Sav. Ass’n v. 203 N. LaSalle St. P’ship, 526 U.S. 434, 453 (1999). 

78. The Plan has been proposed by the Debtors in good faith, with legitimate and 

honest purposes of maximizing the value of each of the Debtors and the recovery to Claimants 
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under the circumstances of these Chapter 11 Cases.  The record in these Chapter 11 Cases 

demonstrates that the Plan is the product of good faith, arm’s-length negotiations among the 

Debtors, the Committee, the Ad Hoc Group, the JPLs, SCB, and other key constituents.  After 

months of negotiations and the consideration of multiple alternative proposals, the Debtors were 

able to reach an agreement with the Committee, the Ad Hoc Group, SCB, and a substantial 

number of other Claimants on the terms of the Plan.  The Plan allows the Debtors to maximize 

funds available for Distribution through an orderly liquidation of the Debtors’ assets and 

provides for Distribution of those funds to Holders of Allowed Claims and Interests.  As such, 

the Plan was proposed with the legitimate and honest purpose of providing the greatest possible 

Distribution to the Debtors’ Claimants.  Additionally, the Plan has been proposed in compliance 

with all applicable laws, rules, and regulations.  Clearly, the Plan has been conceived and 

proposed with “honesty and good intentions”—the hallmarks of “good faith” as required by 

section 1129(a)(3) of the Bankruptcy Code.  In re Bd. of Directors of Telecom Argentina, S.A., 

528 F.3d at 174 (citations omitted).  Accordingly, the Plan satisfies the requirements of section 

1129(a)(3) of the Bankruptcy Code. 

E. Payments for Services or Costs and Expenses (Section 1129(a)(4)) 

79. Section 1129(a)(4) of the Bankruptcy Code requires that any payments by a 

debtor “for services or for costs and expenses in or in connection with the case, or in connection 

with the plan and incident to the case,” either be approved by the court as reasonable or subject 

to approval of the court as reasonable.  11 U.S.C. § 1129(a)(4).  To date, all such payments have 

been approved by this Court or are subject to the approval of the Court pursuant to Section 2.2 of 

the Plan.  Section 2.2 of the Plan provides a procedure for Court review of Professional 
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Compensation Claims.  These procedures for the Court’s review and ultimate determination of 

the fees, costs, and expenses to be paid by the Debtors satisfy the requirements of section 

1129(a)(4) of the Bankruptcy Code.   

F. Service of Certain Individuals (Section 1129(a)(5)) 

80. Sections 1129(a)(5)(A)(i) and (ii) of the Bankruptcy Code require that the plan 

proponent disclose the “identity and affiliations of any individual proposed to serve, after 

confirmation of the plan, as a director, officer, or voting trustee of the debtor . . . or successor to 

the debtor under the plan,” and require a finding that the “appointment to, or continuance in, 

such office of such individual, is consistent with the interests of creditors and equity security 

holders and with public policy.”  11 U.S.C. § 1129(a)(5)(A)(i)-(ii).  In determining whether the 

post-confirmation management of a debtor is consistent with the interests of creditors, equity 

security holders, and public policy, a court should consider proposed management’s competence, 

discretion, experience, and affiliation with entities having interests adverse to the debtor.  See In 

re Sherwood Square Assocs., 107 B.R. 872, 878 (Bankr. D. Md. 1989).  In general, however, 

“[t]he [d]ebtor should have first choice of its management, unless compelling cause to the 

contrary exists.”  Id.  Case law is also clear that a plan may contemplate the retention of the 

debtor’s existing directors and officers.  See, e.g., In re Texaco, Inc., 84 B.R. 893, 908 (Bankr. 

S.D.N.Y. 1988) (determining that section 1129(a)(5) was satisfied where plan disclosed debtor’s 

existing directors and officers who would continue to serve in office after plan confirmation).  

Section 1129(a)(5)(B) of the Bankruptcy Code requires the plan proponent to “disclose[] the 

identity of any insider that will be employed or retained by the reorganized debtor, and the nature 

of any compensation for such insider.”  11 U.S.C. § 1129(a)(5)(B). 
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81. The Debtors have fully satisfied the requirements of section 1129(a)(5) of the 

Bankruptcy Code.  In accordance with the Equity Term Sheet, the Committee will disclose prior 

to the Confirmation Hearing the identity and affiliations of the individuals or entities proposed to 

serve as a director or officer of the Debtors under the Plan, including the compensation of any 

insiders that will be employed or retained by the Reorganized Debtors.  The appointment to, or 

continuation in such offices of each such individual or entity will be consistent with the interests 

of Creditors and with public policy since the Creditors’ representatives will appoint such 

persons.  As a result, the Plan satisfies section 1129(a)(5) of the Bankruptcy Code. 

G. Rate Changes (Section 1129(a)(6)) 

82. Section 1129(a)(6) of the Bankruptcy Code requires any governmental regulatory 

commission having jurisdiction over the rates charged by the post-confirmation debtor in the 

operation of its business to approve any rate change provided for in the plan.  Because no 

governmental regulatory commission will have jurisdiction over the Debtors’ rates after 

confirmation of the Plan, the provisions of section 1129(a)(6) of the Bankruptcy Code are not 

applicable to the Plan and, consequently, should be deemed satisfied. 

H. The Plan Satisfies the “Best Interests” Test (Section 1129(a)(7)) 

83. The Bankruptcy Code protects creditors and equity holders who are impaired by 

the Plan and have not voted to accept the Plan through the “best interests” test of section 

1129(a)(7).  The “best interests” test requires that holders of impaired claims or interests who do 

not vote to accept the plan “receive or retain under the plan on account of such claim or interest 

property of a value, as of the effective date of the plan, that is not less than the amount that such 

holder would so receive or retain if the debtor were liquidated under chapter 7 of this title on 
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such date.”  11 U.S.C. § 1129(a)(7)(A).  If the Court finds that each non-consenting member of 

an Impaired Class will receive at least as much under the Plan as it would receive in a chapter 7 

liquidation, the Plan satisfies the best interests test.  See, e.g., In re Leslie Fay Cos. Inc., 207 B.R. 

764, 787 (Bankr. S.D.N.Y. 1997). 

84. The Debtors submit that, with respect to each Impaired Class of Claims or 

Interests, each Holder of a Claim or Interest in such Impaired Class (i) has accepted the Plan; 

(ii) will receive or retain under the Plan on account of such Claim or Interest property of a value, 

as of the Effective Date, that is not less than the amount that such Holder would receive or retain 

if the Debtor entity was liquidated under chapter 7 of the Bankruptcy Code on the Effective 

Date; or (iii) has agreed to receive less favorable treatment.  This is demonstrated by the Updated 

Liquidation Analysis prepared by the Debtors’ financial advisors Alvarez & Marsal North 

America, LLC (“A&M”), which is attached to the Kvarda Declaration as Exhibit B.  Specifically, 

Standard Chartered Bank (“SCB”), as the Debtors’ sole Secured Creditor, has not only accepted 

the Plan but also entered into a settlement with the Debtors, which settlement will be presented 

for approval in connection with the Confirmation Hearing.  Therefore the best interests of 

creditors analysis is irrelevant as to SCB, although the Debtors believe that SCB is receiving at 

least as much under the Plan as it would receive in a chapter 7 liquidation.9 Holders of 

Syndicated Facility and Arcsukuk Claims are projected to recover 66.5% under the Plan, 

compared to a total recovery of 18.7%% to 22.8% in a hypothetical chapter 7 liquidation.  
                                                 

 9 As explained in the “Assumptions” to the Liquidation Analysis, the individual liquidation analyses for AEID II, 
RailInvest, and WindTurbine (collectively, the “SCB Portfolio Company Debtors”) are incorporated into the 
analyses for AIHL and ALTHL due to the Debtors’ concerns regarding the confidential nature of the Debtors’ 
valuation assumptions for the SCB Portfolio Company Debtors.  Because SCB is the only Impaired Creditor 
with Claims against AEID II, RailInvest, or WindTurbine, section 1129(a)(7) is satisfied with respect to such 
Debtors by virtue of SCB’s acceptance of the Plan. 
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Holders of General Unsecured Claims against Arcapita Bank are projected to recover 7.6% under 

the Plan, compared to a recovery of 3.3% to 4.1% in a hypothetical chapter 7 liquidation.  

Holders of General Unsecured Claims against AIHL are projected to recover 58.9% under the 

Plan, compared to a recovery of 15.4% to 18.7% in a hypothetical chapter 7 liquidation.   

85. Holders of General Unsecured Claims and Subordinated Claims against Falcon 

are not projected to receive a Distribution under the Plan or in a hypothetical chapter 7 

liquidation.  However, depending on the outcome of the District Court Action, Holders of 

General Unsecured Claims and Subordinated Claims against Falcon could receive a Distribution 

under the Plan, and that Distribution would likely be greater than or equal to any Distribution in 

a hypothetical chapter 7 liquidation, if for no other reason than under the Plan such Distribution 

would not be subject to chapter 7 trustee fees.  Holders of Super-Subordinated Claims will 

receive no Distribution under the Plan and would likewise receive no Distribution in a 

hypothetical chapter 7 liquidation.   

86. Additionally, recoveries would also be less for Creditors in a chapter 7 liquidation 

due to the lack of cooperation from relevant parties outside of the United States.  A chapter 7 

trustee would likely face resistance in his or her efforts to forcibly liquidate assets outside of the 

United States, and particularly within the Middle East.  Such a scenario would certainly result in 

lower recoveries for Creditors. 

87. Therefore, for the reasons set forth above, the Plan satisfies the requirements of 

section 1129(a)(7) of the Bankruptcy Code. 
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I. Acceptance of the Plan by Each Impaired Class (Section 1129(a)(8))  

88. Section 1129(a)(8) of the Bankruptcy Code requires that each class of claims or 

interests must either accept a plan or be unimpaired under a plan.  The Claims and Interests in 

Classes 1(a)-(g), 3(a)-(g), 5(c)-(f), 7(c)-(f), and 9(a)-(f) are Unimpaired under the Plan, and the 

Holders of Claims and Interests in such Classes are conclusively presumed to have accepted the 

Plan.  See 11 U.S.C. § 1126(f).  Impaired Classes 2(a)-(f), 4(a)-(b), 5(a)-(b), 5(g), 6(a), 7(a)-(b), 

and 9(g) have accepted the Plan.  See GCG Tabulation Declaration ¶ 29. 

89. Each of the Creditors with actual Claims in Class 8(a) that voted on the Plan 

voted to accept the Plan.  See GCG Tabulation Declaration ¶ 29.  Although Tide was given the 

right to vote in Class 8(a) for voting purposes, the Debtors do not believe that Tide has any 

Claim at all; and if Tide does have a Claim against Arcapita Bank, it is classified for Distribution 

purposes in Class 10(a) pursuant to the Plan.  Nonetheless, even if Tide’s rejecting (and inflated) 

vote is allowed to override the will of the actual Creditors in Class 8(a), the Plan can still be 

confirmed because, as described below, the Plan satisfies the “cramdown” requirements of 

section l129(b) of the Bankruptcy Code with respect to Class 8(a).  

90. No vote was cast by Class 7(g), and the Debtors believe that there are no Claims 

in Class 7(g).  See Id.; Thompson Declaration ¶ 54.  Likewise, no Creditors with actual Claims in 

Class 8(g) voted on the Plan.10  See GCG Tabulation Declaration ¶ 29.  Under similar 

circumstances, courts routinely hold that a non-voting class is deemed to have accepted a chapter 

11 plan.  See, e.g., In re Adelphia, 368 B.R. at 261 (“[r]egarding non-voters as rejecters runs 

                                                 
10 Tide was also given the right to vote in Class 8(g) for voting purposes only.  As noted above, the Debtors do not 

believe that Tide has any Claim at all; and if Tide does have a Claim against Falcon, it is classified in Class 
10(g) pursuant to the Plan. 
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contrary to the Code’s fundamental principle, and the language of section 1126(c)”); In re 

DBSD, 419 B.R. at 206 (non-voting class deemed to accept plan); see also Heins v. Ruti–

Sweetwater, Inc. (In re Ruti–Sweetwater, Inc.), 836 F.2d 1263, 1266 (10th Cir.1988) (same).  In 

Adelphia, the court reasoned that deemed acceptance by a non-voting class was especially 

appropriate given that multiple classes did vote, and the effect of not voting was announced in 

advance.  In re Adelphia, 368 B.R. at 261.  In this case, just like Adelphia, Creditors with Claims 

in every Class except Classes 7(g) and 8(g) voted, and the Plan states that the Debtors would 

seek a determination that such non-voting Classes would be deemed to accept the Plan.  

Accordingly, the Debtors submit that Class 7(g) should be deemed to accept the Plan.  Class 8(g) 

should also be deemed to accept the Plan once Tide’s Claim is properly classified in Class 10(g).  

In any event, even if Tide’s rejecting vote is counted in Class 8(g), the Plan can still be 

confirmed over Class 8(g)’s rejection for the reasons described in Section II.P below. 

91. Claims in Classes 10(a) and 10(g) are Impaired and, because they will not receive 

a Distribution under the Plan, Holders of such Claims are deemed to have rejected the Plan.  

Notwithstanding the lack of compliance with section 1129(a)(8) of the Bankruptcy Code with 

respect to Classes 10(a) and 10(g), the Plan is confirmable for the reasons described in Section 

II.P below. 

J. Treatment of Priority Claims (Section 1129(a)(9)) 

92. Under section 1129(a)(9) of the Bankruptcy Code, unless otherwise agreed, a plan 

must satisfy administrative and priority tax claims in full in cash.  Accordingly, Section 2.1 of 

the Plan provides for the payment of Administrative Expense Claims in cash on the Effective 

Date, unless the Debtors and the Holder of such Claims have agreed to other terms or that the 
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Claims will be satisfied at a later date.  With respect to Professional Compensation Claims, 

Section 2.2 of the Plan provides that any unpaid portion of such Claims will be paid within three 

business days of the date that the order approving the final fee application with respect to such 

Claims becomes a Final Order (or on the Effective Date, if it occurs at a later date).  Further, 

Section 2.3 of the Plan provides for full payment of Priority Tax Claims in accordance with 

section 1129(a)(9)(C).  Unless otherwise agreed, Other Priority Claims will also be paid in full, 

in cash, on the Distribution Date.  Thus, the Plan satisfies the requirements of section 1129(a)(9).  

K. Acceptance of at Least One Impaired Class (Section 1129(a)(10))  

93. If a plan has one or more impaired classes of claims, section 1129(a)(10) of the 

Bankruptcy Code requires that at least one such class vote to accept the plan, determined without 

including any acceptance of the plan by any insider.  Classes 2(a)-(f), 4(a)-(b), and 5(g) voted to 

accept the Plan.  See GCG Tabulation Declaration ¶ 29.  Insiders do not hold any Claims in these 

Classes.  See Thompson Declaration ¶ 56.  Thus, at least one Impaired Class of Claims for each 

of the Debtors has voted to accept the Plan, without including any acceptance of the Plan by any 

insider of the Debtors.   

L. Feasibility (Section 1129(a)(11)) 

94. Section 1129(a)(11) of the Bankruptcy Code requires, as a condition to 

confirming a plan of reorganization, that confirmation “is not likely to be followed by the 

liquidation, or the need for further financial reorganization, of the debtor or any successor to the 

debtor under the plan.”  11 U.S.C. § 1129(a)(11).  In interpreting section 1129(a)(11), courts 

have found the language of the statute to be “sufficiently broad so as to have provided a great 

deal of latitude to Courts interpreting its provisions.”  In re Eddington Thread Mfg., Co., Inc., 
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181 B.R. 826, 832-33 (Bankr. E.D. Pa. 1995).  Courts have also universally interpreted the 

statute to mean that a debtor need only demonstrate a reasonable assurance of commercial 

viability, and the court need not require a guarantee of success in order to find that a plan 

satisfies the feasibility requirement.  See In re DBSD N. Am., Inc., 634 F.3d at 106 (quoting Kane 

v. Johns-Manville Corp., 843 F.2d 636, 649 (2d Cir. 1988)) (“For a plan to be feasible, it must 

‘offer[ ] a reasonable assurance of success,’ but it need not ‘guarantee[ ]’ success.”).  “The key 

element of feasibility is whether there exists the reasonable probability that the provisions of the 

Plan can be performed.”  In re Drexel Burnham, 138 B.R. at 762.  

95. While the debtor bears the burden of proving plan feasibility, the applicable 

standard is by a preponderance of the evidence—proof that a given fact is “more likely than not.”  

Heartland Fed. Sav. & Loan Ass’n v. Briscoe Enters. Ltd. (In re Briscoe Enters. Ltd.), 994 F.2d 

1160, 1165 (5th Cir. 1993) (“[P]reponderance of the evidence is the debtor’s appropriate 

standard of proof both under § 1129(a) and in a cramdown”); In re Charter Commc’ns, 419 B.R.  

at 243 (same).  Further, a number of courts have held that this constitutes “a relatively low 

threshold of proof.”  In re Eddington Thread Mfg., 181 B.R. at 833; In re Mayer Pollack Steel 

Corp., 174 B.R. 414, 423 (Bankr. E.D. Pa. 1994) (stating that the debtors “have established that 

they meet the requisite low threshold of support for the Plan as a viable undertaking”); In re 

Briscoe, 994 F.2d at 1166 (upholding the bankruptcy court’s ruling that a reorganization that had 

only “a marginal prospect of success” was feasible because only “a reasonable assurance of 

commercial viability” was required).  Courts have also made clear that while “speculative 

prospects of failure cannot defeat feasibility,” the “mere prospect of financial uncertainty cannot 

defeat confirmation on feasibility grounds.”  In re WorldCom, Inc., 2003 WL 23861928, at *58. 
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96. Courts have fashioned a series of factors to be considered in the determination of 

whether a debtor’s plan is feasible.  These factors, while varying from case to case, traditionally 

include “(1) the adequacy of the capital structure; (2) the earning power of the business; (3) 

economic conditions; (4) the ability of management; (5) the probability of the continuation of the 

same management; and (6) any other related matters which determine the prospects of a 

sufficiently successful operation to enable performance of the provisions of the plan.”  In re Toy 

& Sports Warehouse, 37 B.R. at 151; In re WorldCom, Inc., 2003 WL 23861928, at *58.  The 

Plan satisfies each of these factors. 

97. Pursuant to the Plan, the Debtors will undergo an orderly wind-down of their 

business operations.  The Debtors have entered into a commitment letter to obtain DIP financing 

of up to $175 million (the “DIP Financing”), and a hearing to approve entry into the DIP 

Financing is scheduled for June 10, 2013.  A feature of the DIP Financing is the ability of the 

Debtors to convert such financing into an exit Murabaha facility with total obligations of $350 

million (the “Exit Facility”) subject to the satisfaction of certain conditions precedent.  The 

proceeds from the Exit Facility, and dispositions of the Debtors’ portfolio investments, will 

provide the Reorganized Debtors with sufficient liquidity to fund the cash Distributions 

contemplated to be made on or as soon as practicable after the Effective Date of the Plan and will 

provide the Reorganized Debtors with working capital sufficient to support their wind-down 

business plan.     

98. As explained in the Thompson Declaration, the Debtors, with assistance from 

their financial advisors A&M and Rothschild Inc. and N M Rothschild & Sons Limited (together, 

“Rothschild”), prepared financial projections of the Reorganized Debtors’ annual performance 
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from June 1, 2013 through June 30, 2018 (as amended and filed with the Plan Supplement, the 

“Projections”).  A copy of the Projections is attached to the Douton Declaration as Exhibit B.  

According to the Projections, the Reorganized Debtors (excluding Falcon) will have sufficient 

cash from operations to implement their business plan and to pay their obligations under the Exit 

Facility.  Thompson Declaration ¶ 58.  Because the Exit Facility is the only debt facility that the 

Reorganized Debtors (other than Falcon) will be obligated to repay, the Debtors’ Plan “is not 

likely to be followed by . . . the need for further financial reorganization.”  11 U.S.C. 

§ 1129(a)(11).11   

99. With respect to Falcon, Falcon has approximately $1.6 million in Administrative 

Expense Claims and will hold approximately $4.4 million in unrestricted cash upon confirmation 

of the Plan.  Kvarda Declaration Exh. B.  Falcon has no obligation to pay any Claims other than 

Administrative Expense Claims under the Plan; all other obligations are only paid if and to the 

extent that funds are available.  Therefore, the Plan is feasible with respect to Falcon.   

100. In addition, as explained in the Disclosure Statement (Section I.B.8), management 

and administration services will be provided to the Reorganized Debtors by AIM Group Limited 

(“AIM”).  Members of the current senior management team of the Debtors are expected to 

constitute the senior management team of AIM.  And, AIM expects to employ or contract with 

certain key deal team members to maintain continuity in the management of portfolio company 

investments.  The continued employment of existing key deal teams will ensure that the pre-

emergence business plan with respect to these investments will continue unaffected post-

                                                 

11 The Sukuk Obligations are only paid if and to the extent that funds are available to pay such Obligations.  
Similarly, the terms of the Class A Shares and the Ordinary Shares provide that redemptions and dividends with 
respect to those securities are only required if and to the extent that funds are available. 
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emergence, thereby providing the best ability to maximize the value of the portfolio company 

investments. 

101. Through the services provided by AIM, the Reorganized Debtors will be able to 

dramatically downsize its operations and personnel requirements, while still performing 

obligations under existing agreements with Syndication Companies and portfolio companies, and 

while maintaining the necessary level of cooperation between the Reorganized Debtors and the 

Syndication Companies.  Additionally, AIM’s services will allow the Reorganized Debtors to 

have continued access to AIM’s management and deal teams, to the institutional knowledge, 

regional connections, and industry expertise necessary to maximize the value of the assets of the 

Reorganized Debtors.  In this way, the provisions of the Plan related to post-Effective Date 

management ensure that the Plan will be feasible. 

102. Moreover, all conditions precedent to confirmation contained in Section 10.1.1 of 

the Plan have been or will be satisfied.  For example, the Court has already entered the 

Disclosure Statement Approval Order, and the Plan Supplement Documents have been or will be 

filed in form and substance reasonably acceptable to the Debtors.  Similarly, all conditions 

precedent to the Effective Date contained in Section 10.1.2 either have been or will be satisfied.  

For example, the Debtors have advanced drafts of the documents needed to implement the 

Cooperation Settlement Term Sheet, the transactions contemplated by the Implementation 

Memorandum, the Exit Facility, and the Sukuk Facility.  Moreover, the Debtors expect to enter 

into all necessary settlements contemplated by the Plan, including the HQ Settlement.  And, the 

Cayman Court has already entered the Cayman Order. 

103. In sum, the Plan meets the requirements of Section 1129(a)(11). 
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M. Payment of Certain Fees (Section 1129(a)(12)) 

104. Section 1129(a)(12) of the Bankruptcy Code requires that all fees payable under 

28 U.S.C. § 1930 “have been paid or the plan provides for the payment of all such fees on the 

effective date of the plan.”  11 U.S.C. § 1129(a)(12).  Section 2.5 of the Plan provides that U.S. 

Trustee Fees incurred by the U.S. Trustee prior to the Effective Date shall be paid on the 

Distribution Date.  Thus, this requirement is satisfied. 

N. Retiree Benefits (Section 1129(a)(13)) 

105. Section 1129(a)(13) requires a plan to provide for retiree benefits at levels 

established pursuant to section 1114 of the Bankruptcy Code.  The Plan provides for the 

continuation of payment by the Debtors of all “retiree benefits,” as defined in section 1114(a) of 

the Bankruptcy Code, if any, at previously established levels.  Accordingly, the Plan complies 

with section 1129(a)(13) of the Bankruptcy Code.   

O. Sections 1129(a)(14) Through 1129(a)(16) are not Applicable 

106. The remaining provisions of section 1129 of the Bankruptcy Code are not 

applicable to the Debtors.  Sections 1129(a)(14) and 1129(a)(15) apply only to individual debtors 

and therefore do not apply to the Debtors.  Lastly, section 1129(a)(16) is inapplicable because 

the Debtors are not non-profit organizations.  

P. The Plan Satisfies the “Cram Down” Requirements with Respect to the Non-
Accepting Classes 

107. As stated above, Classes 8(a) and 8(g) voted to reject the Plan, and Classes 10(a) 

and10(g) were not entitled to vote on the Plan because such Classes were deemed to reject the 

Plan pursuant to section 1126(g) of the Bankruptcy Code (together, the “Non-Accepting 

Classes”).  
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108. Section 1129(b) of the Bankruptcy Code provides a mechanism for confirmation 

of a plan when the plan is not accepted by all impaired classes of claims or interests.  

Specifically, section 1129(b) provides, in pertinent part: 

109. Section 1129(b) of the Bankruptcy Code provides a mechanism for confirmation 

of a plan when the plan is not accepted by all impaired classes of claims or interests.  

Specifically, section 1129(b) provides, in pertinent part: 

[I]f all of the applicable requirements of subsection (a) of [section 1129] other 
than paragraph (8) are met with respect to a plan, the court, on request of the 
proponent of the plan, shall confirm the plan notwithstanding the requirements of 
such paragraph if the plan does not discriminate unfairly, and is fair and equitable, 
with respect to each class of claims or interests that is impaired under, and has not 
accepted, the plan. 

11 U.S.C. § 1129(b). 

110. This section essentially provides two requirements for “cramdown” of a plan on a 

dissenting impaired class: (i) that the plan does not discriminate unfairly, and (ii) that it be fair 

and equitable, with respect to such class.  11 U.S.C. § 1129(b)(1). 

1. The Plan Complies with Section 1129(b)(1) Because it Does Not Discriminate 
Unfairly Against Holders of Claims and Interests in the Non-Accepting 
Classes 

111. The section 1129(b)(1) requirement that a plan not discriminate unfairly against 

impaired, dissenting classes focuses on the treatment of the dissenting class relative to other 

classes consisting of similar legal rights.  See H.R. Rep. No. 95-595, at 416 (“The plan may be 

confirmed . . . if the class is not unfairly discriminated against with respect to equal classes and if 

junior classes will receive nothing under the plan . . . .”); see also In re Charter Commc’ns, 419 

B.R. at 267 (dissimilar treatment for dissimilar classes is not “unfair discrimination”); In re 

Drexel Burnham Lambert Group, Inc., 140 B.R. 347, 350 (S.D.N.Y. 1992) (“[W]here legal 
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claims are sufficiently different as to justify a difference in treatment under a reorganization 

plan, reasonable differences in treatment are permissible.”) (internal quotation marks and citation 

omitted).  Moreover, section 1129(b)(1) does not prohibit discrimination among classes; it only 

prohibits discrimination that is “unfair” with respect to a dissenting class or classes.  In re 

Charter Commc’ns, 419 B.R. at 267 (holding that, even if creditor classes were similarly 

situated, the “discrimination was justified”).  The weight of judicial authority holds that a plan 

does not unfairly discriminate if there is a “reasonable basis for the discrimination” and if the 

debtor is “unable to confirm and consummate a plan without the proposed discrimination.”  In re 

Tribune Co., 476 B.R. 843, 865 (Bankr. D. Del. 2012); In re Charter Commc’ns, 419 B.R. at 

267.  Thus, with respect to the Non-Accepting Classes, there is no unfair discrimination if (i) the 

Claims or Interests in the non-Accepting Classes are dissimilar to Claims or Interests in other 

Classes, or (ii) taking into account the particular facts and circumstances of the case, (a) there is 

a reasonable basis for such disparate treatment and (b) the Debtors are unable to confirm and 

consummate the Plan without the proposed disparate treatment.   

112. The Plan does not discriminate unfairly with respect to the Non-Accepting 

Classes because there are no other Classes with similar legal rights to those in Classes 8(a), 8(g), 

10(a), and 10(g), which each consist of Claims that are subordinated pursuant to section 510(b) 

of the Bankruptcy Code.  Accordingly the Plan does not discriminate unfairly with respect to 

these Classes.   

2. The Plan Complies with Section 1129(b)(2) Because it is Fair and Equitable 
with Respect to Holders of Claims and Interests in Non-Accepting Classes 

113. Under section 1129(b)(2), a plan is fair and equitable with respect to dissenting 

classes of unsecured claims and interests if it follows the “absolute priority” rule, which requires 
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that “the holder of any claim or interest that is junior to the claims of such class will not receive 

or retain under the plan on account of such junior claim or interest any property . . . .”  11 U.S.C. 

§ 1129(b)(2)(B)(ii); see also 203 N. LaSalle St. P’ship, 526 U.S. at 441-42; In re PPI Enters. 

(U.S.), Inc., 228 B.R. 339, 352 (Bankr. D. Del. 1998).  

114. Claims in Classes 8(a) and 8(g) are subordinated below General Unsecured 

Claims and, as such Claims arise from the purchase and sale of common stock, are treated pari 

passu with Interests in Arcapita Bank and Falcon (i.e., Classes 9(a) and 9(g)) in accordance with 

section 510(b) of the Bankruptcy Code.  Pursuant to the Plan, Holders of Claims in Classes 8(a) 

and 8(g) will receive, to the greatest extent practicable, the same treatment as Holders of 

Interests in Classes 9(a) and 9(g), and no junior Class will receive or retain anything under the 

Plan.  

115. Because Classes 8(a) and 8(g) are Classes of Claims measured in dollars (apples) 

and Classes 9(a) and 9(g) are Classes of Interests whose value is not measurable by a fixed dollar 

amount (oranges), there is no easy way to compare the relative value of each for the purpose of 

accomplishing the pari passu distribution required by the Bankruptcy Code.  See, e.g., Allen v. 

Geneva Steel Co. (In re Geneva Steel Co.), 281 F.3d 1173, 1177 (10th Cir. 2002) (“[C]laims 

springing from the purchase or sale of common stock are treated on the same level as common 

stock.”).  To do so in the most equitable fashion possible, the Plan contains a formula that 

assigns a value to the Interests that approximates the average market value of those interests in 

the five-year period preceding the Petition Date.  With respect to Arcapita Bank, the Interests 

(Class 9(a)) are assigned an aggregate value of $1,634,446,889.  This amount represents the 
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median issue price of Arcapita Bank Shares over the five-year period preceding the Petition Date 

($5.25) multiplied by the total number of outstanding Arcapita Bank Shares on the Petition Date.   

116. With respect to Falcon, the Interests (Class 9(g)) are assigned an aggregate value 

of $70,000,000.  This amount represents the approximate equity value of Falcon (as determined 

by the arm’s-length sale of its only material asset) minus the amounts that have already been 

distributed to Falcon’s shareholders.  

117. Once the Interests in Classes 9(a) and 9(g) are assigned a value that can be 

compared to the Allowed Claims in Classes 8(a) and 8(g), the Plan provides for pari passu 

treatment as between Classes 8(a) and 9(a) and as between Classes 8(g) and 9(g).  In this 

manner, no Class that is junior to Classes 8(a) or 8(g) will receive or retain anything under the 

Plan.   

118. Tide, which in the Debtors’ view is not even a proper participant in Class 8(a) or 

8(g), complains that the formula with respect to the Falcon Interests (Class 9(g)) “improperly 

allows the Interests in Falcon at an inflated amount in excess of the true value of those Interests.”  

See Tide’s Limited Objections to Debtors’ Second Amended Joint Plan of Reorganization ¶ 3.  

[Docket No. 1173].  Tide misses the point.  The formula does not “allow” the Interests in any 

amount—it is simply a mechanism to enable the pari passu treatment required by the Bankruptcy 

Code.  See, e.g., In re Drexel Burnham, 140 B.R. 347, 351 (S.D.N.Y. 1992) (plan satisfied 

absolute priority rule where equity classes of equal priority received equal treatment).   

119. Nor does the formula “inflate” the value of the Falcon Interests—the formula is 

tied to the value of the Falcon Interests on the date of the transaction that gave rise to Tide’s 

Claims.  In arguing that the value of the Falcon Interests is inflated by the formula, Tide confuses 
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the ultimate Distribution to which Interests might be entitled with the way that Distribution 

should be calculated.  Thus, Tide asserts a variety of reasons that the ultimate Distributions to 

Class 9(g) will be less than $70 million and argues that the number in the formula should 

therefore be reduced.  This red herring completely misses the point of the formula, which is to 

construct a way of fairly allocating the Distributions among Classes 8(g) and 9(g).  It is simply of 

no moment that the ultimate distributions to Class 9(a) will be less than $70 million—in the same 

way that the value of the ultimate Distributions to Class 8(a) has no bearing on the calculation of 

the Allowed Amount of Class 8(a) Claims.  Because the mechanisms described above enable 

pari passu treatment between Classes 8(a) and 8(g) on the one hand and Classes 9(a) and 9(g) on 

the other hand, the Plan complies with section 1129(b)(2)(B)(ii) as to Classes 8(a) and 8(g). 

120. Classes 10(a) and 10(g) are subordinated below the level of Interests.  Because no 

junior Class will receive or retain anything under the Plan, the Plan complies with section 

1129(b)(2)(B)(ii) as to these Classes.  

121. Therefore, the “cramdown” provisions of section 1129(b)(2)(B) are satisfied, and 

the Plan is confirmable notwithstanding the Non-Accepting Classes. 

Q. Only One Plan (Section 1129(c)) 

122. Section 1129(c) of the Bankruptcy Code provides that “the court may confirm 

only one plan, unless the order of confirmation in the case has been revoked under section 1144” 

of the Bankruptcy Code.  11 U.S.C. § 1129(c).  No other plan has been confirmed in these 

Chapter 11 Cases; therefore, section 1129(c) is satisfied.   
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R. Principal Purpose of the Plan (Section 1129(d)) 

123. Section 1129(d) of the Bankruptcy Code provides that “[n]otwithstanding any 

other provision of this section, on request of a party in interest that is a governmental unit, the 

court may not confirm a plan if the principal purpose of the plan is the avoidance of taxes or the 

avoidance of the application of section 5 of the Securities Act of 1933.”  11 U.S.C. § 1129(d).  

No governmental unit has requested that the Plan not be confirmed on the grounds that the 

primary purpose of the Plan is the avoidance of taxes or the avoidance of application of Section 5 

of the Securities Act of 1933, and the primary purpose of the Plan is not avoidance of taxes or 

avoidance of the requirements of Section 5 of the Securities Act of 1933.  Therefore, the Plan 

satisfies the requirements of section 1129(d) of the Bankruptcy Code. 

III.   ALL OBJECTIONS HAVE BEEN RESOLVED OR SHOULD BE OVERRULED ON 
THE MERITS 

A. Limited Objection of Mayhoola for Investment Q.S.P.C. [Docket No. 1165] 

124. Mayhoola for Investment Q.S.P.C. (“Mayhoola”) has objected to the 

Confirmation of the Plan unless the Confirmation Order clarifies that Mayhoola may bring 

actions (i) against any Debtor as a nominal party on account of any claim held by Mayhoola and 

to the extent necessary to allow Mayhoola to assert a claim against the Debtors’ insurance 

coverage, and (ii) against the Debtors’ officers, directors, managers, agents, employees, 

representatives, and Professionals. 

125. Provided that Mayhoola does not intend to assert any claim held by the estate, 

including without limitation any derivative claim, or a claim exculpated under Section 9.2.5 of 

the Plan, the Debtors propose to resolve the objection of MFI by including the following 

provision in the Confirmation Order: 
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Nothing in the Plan or the Confirmation Order shall operate to enjoin or impede 
Mayhoola from commencing a lawsuit against any of the Debtors before a 
tribunal of competent jurisdiction or taking other action for the sole purpose of 
establishing the Debtors’ liability to Mayhoola on account of a claim held by 
Mayhoola as a prerequisite of Mayhoola’s recovery from the Debtors’ insurance 
carriers.  The recovery of Mayhoola in any such action against any of the Debtors 
shall be limited to recovery of the proceeds of any applicable insurance policies, 
and in no event shall Mayhoola collect any debt or judgment obtained in 
connection with such action from the assets of the Debtors or the Reorganized 
Debtors.  Further, notwithstanding Section 9.9 of the Plan, nothing in the Plan or 
the Confirmation Order shall operate to enjoin or impede the ability of Mayhoola 
from commencing a lawsuit against before a tribunal of competent jurisdiction or 
taking other action to establish the liability of the Debtors’ officers, directors, 
managers, agents, employees, representatives, and Professionals to Mayhoola on 
account of a claim held by Mayhoola , or prevent Mayhoola from collecting on 
any liability established.  Notwithstanding the foregoing, nothing in this 
paragraph shall entitle Mayhoola to assert claim or collect on an claim against any 
Exculpated Party that is exculpated pursuant to Section 9.2.5 of the Plan.  

B. Limited Objection of ACE American Insurance Co. and Westchester Fire Insurance 
Company [Docket No. 1178] 

126. As provided in the Plan and Disclosure Statement, on May17, 2013, the Debtors 

served notices of the amount that the Debtors understood to be due on various Executory 

Contracts and Unexpired Leases to determine if the contracting counterparty disputed the cure 

amount in the event that the Debtors later decided to assume any of those contracts.  By sending 

the Cure Notices, the Debtors did not commit to assume any contract.   

127. One of the Cure Notices was served on ACE American Insurance Co. and 

Westchester Fire Insurance Company (“Westchester” and, together with ACE American 

Insurance Co., “ACE”) as to a guarantee between ACE and Arcapita Bank supporting 

outstanding bonds issued by ACE to certain of Arcapita Bank’s portfolio companies.  ACE then 

filed an objection to the confirmation of the Debtors’ Plan based on ACE’s assumption that 
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certain ACE and Arcapita related agreements would, in fact, be assumed.  See ACE Objection at 

¶ 6. 

128. From the vague and general references to “Agreements, Bonds, Indemnities and 

Guarantees” in ACE’s objection, it is impossible to understand the relationship between ACE 

and any specific Debtor or to determine the specific agreements subject to section 365 that may 

be in issue.  However, after some investigation and an exchange of emails with ACE’s counsel, 

the Debtors have discerned the following essential facts and contentions. 

1. The ACE/Falcon Relationship 

129. ACE participated to the extent of $33 million in $100 million in property and 

casualty coverage issued to Falcon and NorTex LLC by means of three one-year policies 

covering the period from 2006 through 2009 (the “Policies” or “Policy”).  The final Policy 

expired by its terms on December, 31, 2009 (a copy of the final Policy is attached hereto as 

Exhibit A).  As the Court knows, in the middle of 2010, Falcon sold 100% of its interest in 

NorTex LLC to Tide and Falcon has not had any gas storage operations since that time.   

130. After the filing of ACE’s objection, ACE’s counsel confirmed in emails that there 

have been no claims asserted under the Policies and that all premiums have been paid.  

Accordingly, the three expired Policies are not executory contracts and none of the Policies are 

subject to assumption or rejection by Falcon.  Indeed, Falcon does not propose to “assume” or 

“reject” the Policies under section 365 and, instead, the policies are treated as agreements that 

expired three and a half years ago. 
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2. The ACE/Arcapita Bank Relationship 

131. A group of Arcapita Bank portfolio companies, known as First Elysian Hotel 

Company LLC, First Elysian Properties LLC and Chicago Condominium Investments LLC First 

Elysian Properties LLC (the “Elysian Entities”) are involved in a condominium construction 

project in Chicago, Illinois (the “Elysian Project”).  First American Title Insurance Company 

(“First American”) issued a Lender’s Policy in connection with the purchase of the real estate 

utilized in the Elysian Project.  Certain contractors had asserted mechanics’ liens in the 

approximate amount of $4,000,000 against the property, which were hotly disputed.  To remove 

the mechanic liens as exceptions to the title policy, First American required the Elysian Entities 

to obtain a bond protecting First American in the event the mechanics’ liens were upheld.  

Accordingly, the Elysian Entities obtained a bond (the “Bond”) from Westchester for the benefit 

of First American in the amount of $5,000,000. 

132. As a condition of issuance of the Bond, Westchester required each of the Elysian 

Entities to execute a form Indemnity Agreement whereby they agreed to indemnify Westchester 

for any amounts Westchester was required to pay under the Bond.  The Elysian Entities are not 

Debtors and nothing in the Plan affects the rights or obligations of the Elysian Entities as to any 

agreement with Westchester. 

133. Arcapita Bank then entered into a one page unsecured Guarantee in favor of 

Westchester, guaranteeing the indemnity obligations of each of the Elysian Entities, up to a 

maximum of $9 million (the “ACE/Arcapita Bank Guarantee”).  The ACE/Arcapita Bank 

Guarantee is not a policy of insurance.  A copy of the ACE/Arcapita Bank Guarantee is attached 

hereto as Exhibit B.   
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134. ACE agrees that there is no breach or other cure required under the ACE/Arcapita 

Bank Guarantee. 

3. The Nature of ACE’s Limited Objection to Confirmation of the Plan 

135. ACE bases its objection on a misunderstanding of the operation of section 365 

and the operation of Section 9.3 of the Plan as to executory agreements assumed by the Debtors.  

See ACE Objection at ¶ 7.  Section 9.3 of the Plan provides as follows: 

Except as otherwise expressly provided herein, none of the Released Parties, the 
New Holding Companies, or the Reorganized Debtors shall be determined to be 
successors to any of the Debtors with respect to any obligations for which the 
Debtors may be held legally responsible, by reason of any theory of law or equity, 
and none can be responsible for any successor or transferee liability of any kind or 
character. The Released Parties, the New Holding Companies, and the 
Reorganized Debtors do not agree to perform, pay or indemnify creditors or 
otherwise have any responsibilities for any liabilities or obligations of the 
Debtors, whether arising before, on or after the Confirmation Date, except as 
otherwise expressly provided in the Plan.  

Plan at Section 9.3 (emphasis added). 

136. ACE then argues that, because of its concern and as a condition to confirmation, 

the Court should include in the Confirmation Order a very vague and overreaching provision 

proposed by ACE specifically applicable to “Insurance Agreements” without regard to whether 

any Insurance Agreements exist applicable to the Debtors and without regard to the treatment of 

Claims and rejected agreements as provided elsewhere in the Plan.  See ACE Objection ¶ 11.  

However, the additional Confirmation Order provision that ACE wants is not a correct statement 

of law, is too general, vague and overbroad and is unnecessary given the legal effect of the 

assumption of an executory contract.  Further, there are no executory Insurance Agreements 

between any of the Debtors and ACE to which the provision ACE requests be added to the Order 

would apply. 
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4. ACE’s Objection Only Pertains to Executory Contracts That Are, In 
Fact, Assumed by the Debtors 

137. In paragraph 6 of its Objection, ACE contends it is objecting to Confirmation 

because the Cure Notices “indicate Debtors’ intention to include the Indemnity Agreement and 

the [ACE/Arcapita Bank Guarantee] on the Assumed Contract and Unexpired Lease List 

referenced in Plan § 6.1.”  Further, the legal authorities and principles discussed at paragraphs 8 

through 10 relate only to the assumption of agreements or obligation that “pass through” the Plan 

to the extent the Debtors intend to retain the benefits of a non-executory agreement.  ACE does 

not object to the confirmation of the Plan or the terms of the Confirmation Order except as to any 

ACE agreement that is to be assumed by the Debtors.  See ACE Objection at ¶¶ 6, 8-10. 

a. ACE/Falcon Expired Policies   

138. In its Objection, ACE fails to explain how Falcon has any obligations to ACE 

under the expired Policies, how Falcon’s Plan affects the rights of ACE, if any, under the expired 

Policies, or why any clarification in the Confirmation Order is needed as to Falcon.  

Nevertheless, to be clear, Falcon will not assume any of the three Policies or any other ACE-

related agreement.  Also, the Policies have each expired, and there is nothing to “pass through” 

the Plan requiring any clarification in the Confirmation Order.  Hence, with that clarification, the 

Debtors understand that ACE has no objection as to the confirmation of the Plan as to Falcon. 

b. ACE/Arcapita Bank Guarantee   

139. The ACE/Arcapita Bank Guarantee is a simple one-page unsecured guarantee; it 

is not a policy of insurance.  ACE agrees that there is no outstanding breach of the ACE/Arcapita 

Bank Guarantee, and no cure is due as a condition of assumption.  Arcapita Bank may assume 

the ACE/Arcapita Bank Guarantee supporting the Bond issued by ACE to First American on 
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behalf of Elysian Entities and, if so, the Debtors will follow the procedures set forth in the Plan.  

But, if the assumption of the ACE/Arcapita Bank Guarantee is approved by the Court, then 

reorganized Arcapita Bank and any assignee will be bound by the terms of the assumed 

ACE/Arcapita Bank Guarantee, the successor liability provision of section 9.3 of the Plan does 

not apply, and the provision that ACE wants added to the Confirmation Order is both 

unnecessary and an incorrect statement of the legal effect of the assumption of an executory 

contract. 

C. Limited Objection of Mounzer Nasr [Docket No. 1182] 

140. The Limited Objection filed by Mounzer Nasr (“Nasr”) is puzzling.  According to 

the objection, “Nasr does not believe that the Plan, Plan Documents, or any order confirming the 

Plan alters, impairs, or in any way affects Nasr’s rights . . . .”  Nonetheless, Nasr request that 

“clarifying” language be added to the Confirmation Order “[t]o the extent . . . that the Plan may 

be read to impair these rights . . . .”  By Nasr’s own admission, the Plan does not “alter, impair[], 

or in any way affect” his rights.  The Debtors do not believe that it is necessary to add language 

to the Confirmation Order to clarify what the Plan and Confirmation Order do not do.  

Accordingly, Nasr’s Limited Objection should be overruled. 

D. Limited Objection of Tide [Docket No. 1173] 

141. Tide does not object to the Plan with respect to the non-Falcon Debtors and even 

notes that its objections “are not intended to prevent the Debtors from confirming liquidating 

plans of reorganization and exiting bankruptcy . . . .”  See Tide Confirmation Obj. ¶ 1.   

142. The majority of Tide’s objections are either misplaced or will be resolved through 

amendments to the Plan.  First, Tide complains that “Falcon’s Plan does not provide for the 
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possibility that the Interests in Falcon may be subordinate under § 510(c)” and that “Falcon’s 

Plan denies Tide’s right to object to other claims/interests and to seek subordination of these 

claims and interests under §§ 510(b) and (c).”  Id. ¶ 3.  The Plan “expressly reserves the right of 

the Debtors and the Reorganized Debtors (or any other Person authorized to prosecute the rights 

of the Debtors’ Estates) to file an adversary proceeding or other appropriate proceeding, before 

or after the Effective Date, to subordinate any Claim subject to subordination.”  See Plan § 7.18 

(emphasis added).  In addition, the Plan will be amended to clarify that Creditors of Falcon may 

object to Claims or Interests after the Effective Date.   

143. Similarly, Tide takes issue with the fact that “Falcon’s Plan allows Falcon to settle 

and allow claims and causes of action without notice and opportunity for objection and hearing.”  

Tide Confirmation Obj. ¶ 3.  The Plan will be amended to provide that Falcon may compromise 

and settle any Claims and Causes of Action with the approval of the Bankruptcy Court. 

144. Tide’s remaining objection relates to the pari passu sharing formula discussed in 

section II.P above.  This objection should be overruled for the reasons set forth herein. 

E. Reservation of Rights of Al Imtiaz Investment Company K.S.C. [Docket No. 1180] 

145. Al Imtiaz Investment Company K.S.C. (“Al Imtiaz”) clearly states that it “is not 

at this time objection to confirmation of the Plan,” but it is “concerned about the terms of the 

documents to be contained in the Plan Supplement . . . .”  Al Imtiaz Reservation of Rights ¶ 7.  

Al Imtiaz, therefore, “reserves its rights to object to confirmation of the Plan and implementation 

of the Cooperation Settlement Term Sheet . . . .”  Id. 

146. Accordingly, the Debtors reserve their right to respond to such objection if and 

when it is made. 
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F. Reservation of Rights of HarbourVest Partners L.P. [Docket No. 1191] 

147. Similarly, HarbourVest Partners L.P. and certain affiliated funds 

(“HarbourVest”) also “is not at this time objection to confirmation of the Plan, approval of any 

Plan document, or assumption of the Debtors’ contracts with HarbourVest” but “reserves its 

rights to object to confirmation of the Plan, approval of any Plan document, or assumption of 

HarbourVest’s contracts, based on its review of the documents contained in the Plan 

Supplement . . . .”  HarbourVest Reservation of Rights ¶ 12. 

148. Likewise, the Debtors reserve their right to respond to such objection if and when 

it is made.   

G. Limited Objection to Assumption of Executory Contract of Oracle America, Inc. 
[Docket No. 1177] 

149. Oracle America, Inc. (“Oracle”) objects to the Debtors’ proposed assumption and 

assignment to AIM of two agreements by and between Oracle and Arcapita Bank (the “Oracle 

Agreements”).  The Debtors are no longer seeking to assume or assign the Oracle Agreements 

through the Plan and accordingly Oracle’s objection is moot. 
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IV.   CONCLUSION 

For all the foregoing reasons, the Plan should be confirmed pursuant to section 1129 of 

the Bankruptcy Code. 

Dated: New York, New York 
 June 6, 2013 

Respectfully submitted, 
 
 
/s/ Michael A. Rosenthal  

 Michael A. Rosenthal (MR-7006) 
Craig H. Millet (admitted pro hac vice) 
Matthew K. Kelsey (MK-3137) 
GIBSON, DUNN & CRUTCHER LLP 
200 Park Avenue 
New York, New York  10166-0193 
Telephone:  (212) 351-4000 
Facsimile:  (212) 351-4035 
 

 ATTORNEYS FOR THE DEBTORS AND 
DEBTORS IN POSSESSION 
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ACE/Arcapita Bank Guarantee 
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