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LATHAM & WATKINSLLP
Mitchell A. Seider

Adam J. Goldberg

885 Third Avenue

New York, New Y ork 10022
Telephone: (212) 906-1200

Counsel for Goldman Sachs International

UNITED STATESBANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________________________ X

IN RE: . Chapter 11

ARCAPITA BANK B.SC.(c), et al., . CaseNo. 1211076 (SHL)
Debtors. . (Jointly Administer ed)

_______________________________________________________________________ X

REPLY OF GOLDMAN SACHSINTERNATIONAL TO
LIMITED OBJECTION AND RESERVATION OF RIGHTSOF CFARCLLCTO
MOTION FOR ALLOWANCE OF AN ADMINISTRATIVE EXPENSE
PURSUANT TO 11 U.S.C. 88 503(B)(1), 503(B)(3)(D) AND 503(B)(4)

Goldman Sachs International (“*GSl”) submits this reply to the limited objection and
reservation of rights (the “Objection”) of CF ARC LLC, an affiliate of Fortress Credit Corp. in
its capacity as investment agent and security agent (the “Agent”) under the Debtors senior
secured superpriority debtor-in-possession Murabaha facility (the “DIP Facility”) to the motion
of GSI for alowance of an administrative expense claim pursuant to 11 U.S.C. 88 503(B)(1),

503(B)(3)(D) and 503(B)(4) (the “Motion”).X

! Capitalized terms that are used but not defined herein are used with the meanings given
to such termsin the Motion.
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THEMOTION ISTIMELY AND GSI HASSATISFIED THE STANDARD FOR
ALLOWANCE OF AN ADMINISTRATIVE EXPENSE

The Agent’s efforts in this case to engraft onto the Bankruptcy Code a requirement for
the confirmation and consummation of a chapter 11 plan before the Motion may even be
considered are baseless. The Bankruptcy Code contains no such requirement’ and GSI has
shown that, consistent with other precedents, its contributions to the Debtors' DIP financing
process were of substantial value to the Debtors estates, thus satisfying at this time the
requirements for allowance of an administrative expense under sections 503(b)(1), 503(b)(3)(D)
and 503(b)(4) of the Bankruptcy Code. Tellingly, both the Debtors and the Official Committee
of Unsecured Creditors (the “Committee”) support the Motion.

The Agent’s sole argument for rewriting section 503(b) of the Bankruptcy Code relies
entirely on dicta from a footnote in a matter that bears no relation to GSI’s Motion. See In re

Adelphia Commc’'ns Corp., 336 B.R. 610, 662 n. 130 (Bankr. S.D.N.Y. 2006) (Gerber, J.)

(hereinafter “Adelphia’). That opinion considered motions by a group of noteholders (the

“Adelphia Movants’) for, among other things, appointment of a chapter 11 trustee for some but

not all of the debtors in large, complex and jointly-administered chapter 11 cases. Id. at 616. A
motion for alowance of a substantial contribution claim was not even before the Court. Judge
Gerber went to great lengths to emphasize that the Adelphia Movants had pushed the “nuclear
war button” as part of a“scorched earth litigation strategy” that would have led to “devastatingly

adverse consequences’ if their motions were granted. 1d. at 618-19. The Adelphia Movants

2 Courts should interpret statutes as they are written and not add to them. See, e.q., Dodd

v. United States, 545 U.S. 353, 359 (2005) (“[W]e are not free to rewrite the statute that
Congress has enacted. ‘[W]hen the statute’ s language is plain, the sole function of the courts—at
least where the disposition required by the text is not absurd—is to enforce it according to its
terms.’”) (quoting Hartford Underwriters Ins. Co. v. Union Planters Bank, N. A., 530 U.S. 1, 6
(2000)).
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pursued this strategy as means to disrupt pending transactions in an effort to extract a greater
distribution for themselves, thereby “sidestepping the Court-approved processes for determining
the Intercreditor Dispute issues on their respective merits.” Id. at 619. Fundamentally, the
disputes before the Court in Adelphia revolved around the relative share that different groups of
creditors would receive upon the confirmation and consummation of a chapter 11 plan. Id. at
617. In that case, the benefits that the Adelphia Movants provided to the estates (if any)* could
only be measured after distributions to creditors were resolved.

In contrast to the facts of Adelphia, GSI’s extraordinary contributions in these chapter 11
cases provided actual benefits to the Debtors estates, and those benefits have been fully realized
by all of the Debtors' estates and creditors. The DIP marketing process ended with approval of
the commitment letter extended by Fortress Credit Corp. on November 9, 2012. (See Dkt. No.
620.) The Debtors have access to the DIP Facility, which contains terms that were either first
introduced by GSI or that were obtained by the Debtors using the leverage provided by a series
of fully-committed offers extended by GSI. Moreover, the value provided to the estates by
GSlI’s participation in the DIP financing process has been recognized by the Debtors and the
Committee, which GSI submits are the estate fiduciaries that were most closely involved in the
DIP financing process. The Agent has shown no reason why Adelphia (or its dicta) is at all
relevant to the facts of this case.

Post-Adelphia precedent from this Court and other bankruptcy courts make clear that

substantial contribution claims in the specific context of DIP financing may be approved prior to

3 Judge Gerber’s opinion is quite clear on the Court’s views of the value of the Adelphia

Movants' contributions: “Indeed, the appointment of atrustee for Arahova and/or its
subsidiaries[i.e., the sub-set of debtors at issue] would be antithetical to creditor interests,
subjecting them to actual and potential prejudice in many ways, with no corresponding benefit.”
Id. at 619 (emphasisin original).
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confirmation and consummation of a chapter 11 plan. In the chapter 11 casestitled In re General

Growth Properties, Inc. (hereinafter “GGP”), this Court granted an administrative claim to an

unsuccessful bidder in a DIP financing process before the confirmation of a chapter 11 plan and
ordered payment promptly upon entry of the order. Stipulation and Order, Case No. 09-11977

(Bankr. S.D.N.Y. Aug. 4, 2009) (Dkt. No. 1180). Similarly, in In re Philadelphia Newspapers,

LLC, the Bankruptcy Court allowed a substantial contribution claim for an unsuccessful DIP
lender that offered a DIP facility when no other party was prepared to do so, thereby providing

the debtors leverage to “get[] the ball rolling” and enable them to obtain a satisfactory DIP loan

elsewhere. 445 B.R. 450, 465 (Bankr. E.D. Pa. 2010) (hereinafter, “Philly News’); seeasoInre

Photo Promotion Assoc., Inc., 881 F.2d 6, 8-9 (2d Cir. 1989) (holding it is within the discretion

of the Bankruptcy Court to decide when an administrative claim under section 503(b) of the

Bankruptcy Code is to be allowed and paid); CoLLIER ON BANKRUPTCY, § 503.03 (Alan N.

Resnick & Henry J. Sommer eds., 16" ed., 2012) (same). In GGP and Philly News, as here, the

conclusion of the DIP financing process crystalized the value of the potential DIP lender’s
participation in bidding to provide a DIP facility.

The amount of GSI's claim reflects a settlement with the Debtors and Creditors
Committee and is well within the range of reasonableness. The amount is also de minimisin the
context of these chapter 11 cases—it represents a mere 2.0 percent of the $12.351 million in
restructuring fees that the Debtors expect to incur under their current budget for just the six
weeks ending May 4, 2013. (See Amended Notice of Filing of Proposed Fourteenth Interim
Budget; Dkt. No. 921.) No party other than the Agent (i.e., GSI’s competitor in the DIP

financing market) has objected to the Motion.
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CONCLUSION

For the foregoing reasons, GSI respectfully requests that the Court enter an order (i)
allowing its Administrative Claim in the amount of $250,000, (ii) directing payment of the
Administrative Claim upon expiration of the appeals period pursuant to Rule 8002 of the Federal
Rules of Bankruptcy Procedure and (iii) granting such other and further relief as the Court deems
just and proper.

Dated: April 25, 2013 Respectfully submitted,

New York, New Y ork
LATHAM & WATKINSLLP

By: /sl Mitchell A. Seider

Mitchell A. Seider

Adam J. Goldberg

885 Third Avenue

New York, New Y ork 10022
Telephone: (212) 906-1200

Counsel for Goldman Sachs Inter national
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

IN RE: Chapter 11
ARCAPITA BANK B.S.C.(c), et al., Case No. 12-11076 (SHL)
Debtors. Jointly Administered
CERTIFICATE OF SERVICE

I, Jessica L. Bengels, hereby certify that on April 25, 2013, true and correct copies of the
annexed Reply of Goldman Sachs International to Limited Objection and Reservation of Rights
of CF ARC LLC to Motion for Allowance of an Administrative Expense Pursuant to 11 U.S.C.
§§ 503(B)(1), S03(B)(3)(D) and 503(B)(4), dated 4/25/13, were caused to be served pursuant to
the In re Arcapita Bank B.S.C.(c), et al., Ch. 11 Case No. 12-11076 (SHL) “Case Management
Procedures,” entered 3/22/12, and the In re Arcapita Bank B.S.C.(c), et al., Ch. 11 Case No. 12-
11076 (SHL) “2002 Service List as of February 19, 2013,” entered 2/19/13, via electronic mail
upon the parties listed in the attached Service List for whom an e-mail address for service has
been provided, and upon all other parties listed therein (including the Office of the United States
Trustee) via first class United States Mail, by delivering and leaving same in the official
depository of the United States Postal Service, located at 885 Third Avenue, New York, New
York 10022.

Dated: April 25,2013
New York, New York

e
R T —

J efﬁ L.I/Ben‘g’els
/
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ANDREWS URTH LLP

ATTN JONATHAN LEVINE, ESQ.
450 LEANGTON AVE 15TH FL
NEW YORX Ny 10017

FAX: 212-850-2920

emak jonehanievineQakiip.com

BINGHAM NCCUTCHEN 4P '
ATTN: JAMES ROOME

41 LOTHBURY

LONDON, ECZR THF

UNITED IGNGDOM

FAX: 442.076-6254

emall: james.roomegibingham.com

BRACEWELL & GRLIAMI LLP
EDMUNO W. ROBB v, ESQ.
T11 LOUISIANA ST, SITE 3200
HOUSTON TX 77002-2770 -
emal: Edmand.Robb@boltp.com

BRACEVELL & GILLIAM LLP

ATTN WRLLIAM A. (TREY) WOOD W), ESQ.
711 LOVISIANA ST, STE 2300
HOUSTON TX 77002

FAX: N3 21412

emak: Trey. Wood@bplp.com

BRACEWELL & GIULIANILLP
ATTN JASON G. COHEN, ESQ
741 LOUSIANA ST, STE 2300
HOUSTON TX 77002

FAX: 713-221-1212

emsk: Jason.Cohen@bglip.com

BROWN RUDMICK LLP

ATTN WILLIAM R. BALDIGA, ESQ.
SEVEN TIMES SQ.

NEW YORK NY 10036

FAX; 212-203-4801

emal; whaldigagbrownrudnic.com

DEPARTMENT OF THE TREASURY
1500 PENNSYLVANIA AVENUE, NW
WASHINGTON DC 20220

FAX: 202-622-1974
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ANOREWS KURTH LLP

ATTN DAVIO A. ZDUNKEWICZ, ESQ
800 TRAVIS, STE 4200
HOUSTON TX 77002

FAX: 713-220-4205

emaik: devidzdunhewicz@eklp.com

BRACEWELL 8 GIULIANILLP
ATTN STEPHEN B. CRAIN,ESQ.
711 LOUISIANA ST, STE 2300
HOUSTON TX 77002

FAX: 1132241212

emak Stephen Crain@bollp.com

BRACEWELL & GHILIANI LLP
ATTN MARVIN R. LANGE, ESQ.
1251 AVENUE OF THE AMERICAS
NEW YORK NY 10020

FAX: 212-500-8101

emalk: Marvin.Lange@bolip.com

BRACEWELL B GIULIANI LLP
ATTN EDMUND W. ROBB, ESQ.
719 LOUSSIANA ST, STE 2300
HOUSTON TX 77002

FAX: 132214212

emai Edmund.Rotb@bolip.com

BROWN RUDNICK LLP

ATTN DAVID J. MOLTON, ESQ
SEVEN TIMES $Q

NEW YORK NY 10033

FAX: 212-200-4801

emait dmolon@brownrudaick.com

BROWN RUDNIKCK LLP

ATTN SUNNI P. BEVILLE, ESQ
ONE FINANCIAL CENTER
BOSTON MA 02111

FAX: 617-856-8201

emat sheville@brownrudnick com

ENVIRONMENTAL PROTECTION AGENCY
ATTN SCOTT FULTON

ARIEL RIOS BURDING, RM 4000, MAIL 2310A
1200 PENNSYLVANIA AVE, NW
WASHINGTON DC 20480

Certificate
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FREEMILL, HOGAN & MAHAR LLP
ATTN MICHAEL E. UNGER, ESQ.
SO PINE ST, 4THRL

NEW YORK NY 100051750

FAX: 2124251901

omal: unger@freshll.com

KASOWITZ BENSON TORRES § FREOMAN LLP
ATTN: MICHAEL C HARWOOD

1633 BROADWAY

NEW YORK NY 100196796

FAX: 212.506-1800

emal: mharweodEuasowkz.com

KASOWITZ BENSON TORRES & FRIEDMAN LLP,
ATTN: DAVID MARKESQ.

1633 BROADWAY

NEWYORK NY 10019

amall; dmark@hasowitz.com

KERR 8 KATZ, L1LP

ATTN WILLIAM B_ KERR, ESQ.
4 WALL ST, FL 12

NEW YORK NY 10005

FAX: 212.423-0304

amal: wher@kenkatz.com

MAYER BROWN LLP

ATTN HOWARD 8. BELTZER, ESQ
1675 BROADWAY

NEW YORK NY 10019

FAX: 112-262-1910

emalk hbelizen@mayerbrown.com

MILBANK, TWEED, HADLEY & MCCLOY LLP
ATTNEVAN R. FLECK, ESQ

1 CHASE MANHATTAN PLAZA
NEWYORK NY 10005

FAX: 242-530-5219

emai: efeck@micank com

MILBANK, TWEED, HADLEY & MCCLOY LLP
ATTNABHRASH M. RAVAL. ESQ.

4 CHASE MANHATTAN PLAZA

NEW YORK NY 10005

FAX: 212-53-0521

emal: araval@mibank.com
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INTERNAL REVENUE SERVICE
CENTRALIZED INSOLVENCY OPERATION
£.0. BOX 7M8

PHILADELPHA PA 18101-7348

FAX: 202-622-6415

KASOWITZ BENSON TORRES & FREDMANLLP,
ATTN: DAVID FRIEDMAN, ESQ.

1633 BROADWAY

NEW YORK NY 10018

FAX: 212-508-1600

emall: dldedmen@kasowitz.com,

KAYE SCHOLER LLP

ATTN ANDREW A. KRESS, ESQ.
425 PARICAVE

NEW YORK NY 10022

FAX: 212-836-0688

emalk: akvessQhayescholer.com

LINEBARGER GOGGAN BLAIR & SAMPSON LLP
ATTN JOHN P. DILLMAN,ESQ.

POST OFFICE BOX 3064
HOUSTON TX 77253-3064

FAX: 713-844-3503

emal houston_bankaupicy@igbs.com

MAYER BROWN LLP

ATTN CHRISTINE A. WALSH, ESQ.
1675 BROADWAY

NEW YORKNY 10019

FAX: 212-262-1910

emak cwalsh@mayerbrosn.com

MILBANK, TWEED, HADLEY & MCCLOY LLP
ATTN DENNIS F. DUNNE, ESQ.

1 CHASE MANHATTAN PLAZA

NEW YORK NY 10005

FAX: 212- 53-0521

emait ddunne@mibank com

MILBANK, TWEED, HADLEY 8 MCCLOY LLP
ATTN ANDREW M. LEBLANC, ESQ
1850 K ST, NW

STE 1100

WASHINGTON DC 20006

FAX: 202- 26375

emal deblanc@mibank.com

Certificate
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NYC DEPT. OF FINANCE
ATTN LEGAL AFFARS
345 ADAMS ST,FL Y
BROOMLYN NY 11201
FAX: T18-403-4082

emall: geacuci@lew ryc.gov

OFFICE OF THE UNITED STATES TRUSTEE
FOR THE SOUTHERN DISTRICT OF NEW YORX
ATTN: RICHARD MORRIBSEY

33 WHITEHALL ST, AL 2

NEW YORK NY 10004

SECURITIES & EXCHANGE COMMISSION

ATTN GENERAL COUNSEL, SEC HEADGUARTERS
450 FIFTH ST, NW

WASHINGTON DC 20549

FAX: 202-343-1028

omal: chaimanoicesec.gov

SIOLEY AUSTIN LLP
ATTN PATRICK CORR
WOOLGATE EXCHANGE
25 BASINGHALL STREET
LONDONECVSHA °
amal: poorr@Sidley.com

STANDARD CHARTERED BANK

ATTN: AYMAN KHALIFA

DIFC, BLDG 1, DIFC GATE PRECINCT, LEVEL 4
PO BOX 989

DUBAI, UNITED ARAB EMIRATES

FAX: 971-442-8253

emnad: ayman.khalifa@rsc.com

STANDARD CHARTERED BANK

ATTN: KAMRAN CHAUDHRY

DIFC, BLDG 1, DIFC GATE PRECINCT, LEVEL 7
PO BOX 999

DUBA, LNITED ARAB EMIRATES

FAX: 971-442-8256

emal; kamran-s.chaudhry@sc.com
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NYS DEPT. OF TAXATION & FINANCE
OFFICE OF COUNSEL 5TH FLOOR

15 METROTECH CENTER

BROOKLYN NY 11201-3827

FAX: 5184570617

emalt mows_srchambssultax.stale.ny us

PATTON BOGGS LLP

ATTN ANTHONY NGUYEN, ESQ.

1185 AVENUE OF THE AMERICAS, 30TH FL
NEW YORK NY 100368

FAX: 646-557-5101

emait anguyen@pationbaggs.com

SECURITIES & EXCHANGE COMMISSION
NEW YORK REGIONAL OFFICE

3WORLD FINANCIAL CENTER, STE 400
NEW YORK NY 10281-1022

FAX: 212:336-320

omal nowyork@secgov

SIDLEY AUSTIN LLP
ATTN BENJAMIN KLINGER
WOOLGATE EXCHANGE
25 BASINGHALL STREET
LONDON EC2V SHA

emait Biinger@} Sidley.com

SIDLEY AUSTIN LLP

ATTN ALICE MORGAN
WOOLGATE EXCHANGE

25 BASINGHALL STREET
LONOON EC2V SHA

emai: alice.morgan@sidiey.com

STANDARD CHARTERED BANK

ATTN: ASHOK SV

DIFC, BLDG 1, DIFC GATE PRECINCT, LEVEL 4
PO BOX 999

DUBA), UNITED ARAB EMIRATES

FAX: G71-A42.8253

emaik ashok.sv@sc.com

STANDARD CHARTERED BANK

ATTN: PATRICK WATSON-THORP -

DIFC, BLDG 1, DIFC GATE PRECINCT, LEVEL 6
PO BOX 999 .

DUBAI, UNITED ARAB EMIRATES

FAX: 971-442-8255

email; palrick.watson-thorp@sc.com

Certificate
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STANDARD CHARTERED BANK
ATTN: GIRIEH AGGARWAL
. DIFC, BLDG 1, DIFC GATE PRECINCT, LEVEL 7
£0O BOX 909 .
OUBA), UNITED ARAB EMIRATES
- FAX: 991-442.9258
emal: giigh.aggarwei@ec.com

TW TELECOM INC.
ATTNLINDA BOYLE

10475 PARK MEADOW DR, $400
UTTLETONCO 80124

US DEPARTMENT OF RISTICE .

ATTN TONY WEST, ASST. ATTORNEY GENERAL -

CIVIL OMIBION

960 PENNEYLVANA AVE, NW
WASHINGTON DC 20530-000
FAX: 282-307-8777

© wek ashdoj@uedc.gov

WESTLB AS

WOOLBATE EXCHANGE
25 BABINGHALL STREET -
LONDOM EC2V SHA
UNITED IONGDON

WILLIJE FARR & GALLAGHER 11P
ATTN ANDREW E. SCHWARTZ, ESQ.
787 SEVENTH AVE

NEW YORK NY 10019

FAX: 2127288111

emal: aschwertzQediiie. com

WILLKIE FARR B GALLAGHER LLP
ATTNJOSEPH G. MINIAS, ESQ
787 SEVENTH AVE

NEW YORK NY 10019-6099

FAX: #2-728-0111

emak: jrriniasGwillkis.com

2Z0LFO-COOPER

CAYMAN LIMTED

ATTN ELEANOR FISHER

P.0. BOX 1120, ATH FLOOR, BULDING 3
CAYMAN FINANCIAL CENTRE, GRAND CAYMAN
emak Eleancr.Ssher@zofocooper.ky
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STANDARD CHARTERED BANK

ATTN: MICHAEL EVANG, WHOLESALE BANKING LEGAL
506 ONE, DIFC. GATE PRECINCT
DUBA!INTERNATIONAL FINANCIAL CENTRE

DUBAL UNITED ARAB EMIRATES

FAX 971-442-8251

UNITED STATES ATTORNEY'S OFFICE
SOUTHERN DISTRICT OF NEW YORK
ATTN TAX & BANKRUPTCY UNST

86 CHAMBERS ST, FL3

NEW YORK NY 10007

FAX: 2124637-2006

emak askaoiQuedol oov

WEIL, GOTSHAL 8 MANGES
ATTN: STEPHEN KAROTKIN, ESQ
767 FIFTH AVENUE

NEW YORK NY 10153

omall: stephen karoliin@wel.com

WILLIOE FARR & GALLAGHER LLP
ATTRALAN J. LIPION, ESQ.

757 SEVENTH AVE

NEW YORK NY 10018

FAX: 12-T20-811% -

emak alipkin@uilide.com

WRLLIOE FARR 8 GALLAGHER LLP
ATTN MARGOT 8. SCHONHOLTZ, ESQ.
T87 SEVENTHAVE

NEW YORX NY 10049-6000

FAX: 212-728-8111

ameit: mechonhokz@wilkie.com

ZOLFO COOPER

ATTN GORDON MACRAE

CAYMEN LIMTED

P.0. BOX 1120, #TH ROCR, BUIDUNG 3
CAYMAN FINANCIAL CENTRE, GRAND CAYMAN
emalt Gardon.macsae@zaliocooperdy
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Gibson, Dunn & Crutcher LLP,

200 Park Avenue

New York, New York 10166

Attn. Michael A.Rosenthal, Janet M. Weiss, and Matthew Kelsey
email: mrosenthal@gibsondunn.com

Office of the United States Trustee
for the Southern District of New York
33 Whitehall Street, 21st Floor,

New York, NewYork 10004

Attn: Richard Morrissey

email: richard.morrissey@usdoj.gov

Jeffrey S. Stein

GCG, Inc.

1985 Marcus Avenue

Suite 200

Lake Success, NY 11042

email: PACERTeam@gardencitygroup.com

Dennis F. Dunne

Milbank, Tweed, Hadley & McCloy LLP
1 Chase Manhattan Plaza

New York, NY 10005

(212) 530-5000

email: ddunne@milbank.com




